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THE RENUNCIATION OF POSSESSIONS 
BEFORE SOLEMN PROFESSION 


HEN a religious professes the solemn vow of poverty 

he voluntarily surrenders his right of ownership over 

temporal goods.’ Since he may actually possess a 
patrimony prior to solemn profession, he is given an oppor- 
tunity by the law to dispose of it; canon 581, § 1, states that 
he must renounce the title to his possessions within the sixty 
days preceding his solemn profession. He is also to observe 
any formalities required by civil law to insure recognition of 
his cession of ownership, even though circumstances demand 
their performance after particular conditions—e.g., age—de- 
manded by civil law are verified.” 

At times the renunciation of goods prescribed by canon 581 
is associated with the establishment of a trust, recognized by 
civil law, in which it is stipulated that the assets of a religious 
are destined for a particular end. Revocation of the trust, 
however, is automatic if the subject does not persevere in the 
institute. There are advantages to this arrangement, but there 
is also an inherent question of compatibility with the solemn 
vow of poverty and the renunciation of ownership prescribed 
by the canon. In view of this possible conflict, an examina- 
tion of pre-Code teaching regarding the surrender of owner- 
ship before solemn profession and its application to secular- 
ized religious will be helpful in understanding the law of canon 
581. Finally, the trust itself will be inspected in general terms 


1Canon 582, n. 1°. 
2Canon 581, § 2. 
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to decide whether the above-mentioned arrangement is com- 
patible with the solemn vow of poverty. 


I. RENUNCIATION OF OWNERSHIP IN PRE-CopE LAw 


The first general legislation regarding the renunciation of 
property of regulars is traced to the Council of Trent. It 
decreed: 


Moreover, no renunciation or obligation previously made, even 
upon oath or in favor of any pious cause whatsoever, shall be 
valid, unless it be made with the permission of the bishop or his 
vicar within two months immediately preceding profession, and 
it shall not be understood otherwise to have effect unless the 
profession followed; but if made in any other manner, even with 
the express renunciation of this favor, also upon oath, it shall 
be invalid and have no effect... .# 


The Council strove to insure the freedom of a novice to with- 
draw from religious life if he decided that his vocation lay 
elsewhere. Consequently, a novice was not permitted to dis- 
pose of his possessions, or encumber their security, during the 
course of the novitiate, until the two-month period preceding 
profession. Thus, too hasty a renunciation of temporal 
wealth, or compromise of its security, was to be forestalled. 
Moreover, it was thought that one who retained his posses- 
sions intact would feel more free to withdraw from monastic 
life should he vacillate in his intention to embrace that life 


3 Schroeder, Canons and Decrees of the Council of Trent (St. Louis: B. 
Herder Book Co., 1941), 227 (hereafter referred to as Schroeder, Canons and 
Decrees) ; Conc. Trident., sess. X XV, de regularibus, c. 16—Canones et Decreta 
Sacrosancti Oecumenici Concilit Tridentini (editio novissima ad fidem optimo- 
rum exemplarium castigate impressa, XIX reimpressio stereotypa; Taurini, 
1913), hereafter referred to merely by citation of the session and canon after 
the abbreviation Conc. Trident. 


4 Reiffenstuel (1642-1703), Jus Canonicum Universum (5 vols. in 7; Parisiis, 
1864-1870), Lib. III, tit. XX XI, de regularibus, n. 153 (hereafter referred to as 
Reiffenstuel, Jus Canonicum); Collegii Salmanticenses Cursus Theologiae 
Moralis, Tomus III (ed. caeteris correctior; Venetiis, 1728), Tr. XV, De Statu 
Religioso, cap. III, punctum VII, nn. 94-96, 110. 
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The novice was forbidden by the Council to endanger the 
security of his possessions during the first ten months of the 
novitiate in order that he might keep his patrimony substan- 
tially intact.” In that way the impact of any temptation to 
remain in religious life solely for temporal considerations was 
minimized. At the same time, there was assurance in law that 
adequate time was available for the novice to dispose of his 
possessions prudently, either in favor of beneficiaries desig- 
nated in the renunciation, or in favor of his community by the 
surrender of ownership through profession.® 

It was not obligatory for a novice to renounce his goods for- 
mally before profession. He could dispose of them in favor of 
his community through the simple expedient of solemn profes- 
sion itself, unless the community was juridically unable to hold 
possessions. This followed from the fact that with the pro- 
fession of solemn vows at the close of his novitiate (or later, if 
the profession were postponed) a monk forfeited his right of 
ownership; any dominion over temporal possessions that he 
retained devolved automatically upon the community, or upon 
the Holy See if the community could not possess temporal 
goods.* 

In the formulation of their decree, the Fathers of the Coun- 
cil had in mind the effect of the solemn vow of poverty upon 
one’s right of ownership. As early as Pope St. Gregory I (590- 
604) it had been recognized that a monk surrendered dominion 
over his possessions with profession of the solemn vow of pov- 


5 Schroeder, Canons and Decress, p. 227. 


® Reiffenstuel, Jus Canonicum, Lib. III, tit. XXXI, de regularibus, n. 135; 
Piatus Montensis, Praelectiones Iuris Regularis (ed. aucta et emendata, 2 
vols.; Tornaci, 1898), Vol. I, p. 126, q. 6 (hereafter referred to as Piat, Prae- 
lectiones). 


TSchroeder, Canons and Decrees, p. 227; Conc. Trident., loc. cit.; ¢. 11, 
C. XII, q. 1; cc. 2, 6, X, de statu monachorum, III, 35—Corpus Iuris Canonici 
(editio Lipsiensis secunda post Aemilii Ludovici Richteri curas ad librorum 
manu scriptorum et editionis Romanae fidem recognovit et adnotatione critica 
instruxit Aemilius Friedberg, Lipsiae, 1879-1881). Hereafter citations from the 
Corpus Iuris will be taken from this work without further identification. 
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erty.2 At the time of Council of Trent it was universally ac- 
cepted that a monk could possess nothing.® Yet in the normal 
course of events there were aspirants to the religious life who 
possessed temporal goods in varying amounts. After a short 
period of probation in the novitiate, the assets of these aspir- 
ants were to be renounced before profession, unless the novice 
desired that they accrue to the monastery. Since simony or 
simoniacal practices were not unheard of crimes at the time 
of the Council of Trent,’ it was feared that occasions for such 
offenses could easily arise as a challenge to candidates for the 
religious life if donations or compensation for acceptance into 
the monastery were demanded or solicited. Such abuses had 
actually occurred prior to the Council of Trent and general 
legislation had been enacted against them. Thus the III 
Lateran Council (1179) forbade religious superiors to accept 
gifts or donations from a candidate when he sought to enter 
religious life." The Lateran Council considered the solicita- 
tion of gifts or compensation from the novice to be a practical 
danger that could easily interfere with the novice’s freedom of 
choice in the disposition of his possessions. Despite its legis- 
lation, contrary practices prompted a repetition at the IV 
Lateran Council (1215) of the prohibition against gifts or 
compensation to the religious institute for the acceptance of 
novices.’ The aim, therefore, of protecting the freedom of 


8C. 10, III Lateran—Schroeder, Disciplinary Decrees of the General Coun- 
cils (St. Louis: B. Herder Book Co., 1937), pp. 223-224; Schroeder, Canons and 
Decrees, p. 218; Cone. Trident., sess. XXV, de regularibus, c. 2. 

® Schroeder, Canons and Decrees, p. 218; ce. 11, 13, C. XII, q. 1; cc. 2, 6, X, 
de statu monachorum, III, 35. 

The only proprietary act permitted a professed religious in his own name 
was a testamentary one. He could make a will and provide for children he 
may have left in the world when he entered religious life. Cf. glossa ordinaria 
in c. 48, CXVII, q. 4, s. v. reddere. 

10 Conc. Trident., sess. XXV, de reformatione, cc. XIV, XVIII; Schroeder, 
Canons and Decrees, pp. 204, 209. 


11 Schroeder, Disciplinary Decrees of the General Councils, p. 223. 


12Ce. 64-65, IV Lateran—Schroeder, Disciplinary Decrees of the General 
Councils, pp. 288-289. 
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the novice in the disposition of his possessions was not an 
original one with the Council of Trent. It became mandatory 
with this Council, however, that, if a renunciation of property 
were to be made, it was to be delayed till the closing days of 
the novitiate. 

Special formalities were also established by the Tridentine 
decree for the validity of the novice’s renunciation. Accord- 
ingly, a private act by the novice was not sufficient to effect a 
valid disposition of his goods. The consent of the bishop or 
his vicar was required, unless a contrary custom prevailed in 
the institute."* Moreover, the novice had to act within the 
specified period at the close of the novitiate unless his profes- 
sion were postponed. In this latter case, the renunciation was 
allowed within the time indicated by the Council, or in the 
period of two months preceding the actual date designated for 
profession.* 

Since the purpose of the law of the Council of Trent was to 
preserve the temporal goods of the novice during his novitiate, 
it did not prevent the novice from performing administrative 
acts which did not militate against this end. Accordingly, a 
novice was allowed to enter a contract involving his posses- 
sions.*° Only those acts which encumbered the security of his 
possessions or diminished them during the novitiate were pro- 
hibited. He was also allowed to make a will or a donation 
mortis causa because, under normal circumstances, neither of 


13 Piat, Praelectiones, Vol. I, p. 122, q. 1; Lezana, Summa Quaestionum 
Regularium seu de Casibus Conscientiae ad Personas Religiosas utriusque 
Sezus valde Spectantibus (2 vols. in 4 partes; Venetiis, 1644), Vol. I, pars 
prima, c. XXIV, n. 34, p. 126 (hereafter referred to as Lezana, Summa); S. C. 
Concilii, 1 aprilis 1651—Pallottini, Collectio Omnium Conclusionum et Resolu- 
tionum quae in causis propositis apud Sacrum Congregationem Cardinalium 
S. Concilit Tridentini interpretum prodierunt ab eius institutione anno 1664 
ad annum 1860 (17 vols.; Romae, 1868-1893), Vol. XV, Regulares, § VII, n. 1 
(hereafter referred to as S. C. Concilii with date); ibid., 14 iunii 1670, n. 11. 


14§. C. Concilii, 21 aug. 1627, n. 8; 10 et 24 ian. 1660, n. 33; 6 dec. 1642, 
n. 41, 


15 Reiffenstuel, Jus Canonicum, Lib. III, tit. XX XI, n. 140; Schmalzgrueber, 
lus Ecclesiasticum Universum (5 vols. in 12; Romae, 1843-1845), tom. III, 
p. III, tit. XX XI, 100, 2; S. C. Concilii, 1578, n. 28. 
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these acts would affect his estate during the novitiate and, 
moreover, such acts could be freely revoked by the novice.’® 

The law of the Council of Trent remained substantially in- 
tact until the Code of Canon Law. All regulars were bound by 
it unless they were governed by special legislation. Nuns, too, 
were subject to its provisions. The only innovation before the 
Code occurred in the second half of the last century, when a 
law regarding solemn profession was enacted on March 19, 
1857. Pope Pius IX (1846-1878) was alarmed at the possibil- 
ity of unworthy individuals becoming associated permanently 
with religious institutes after so brief a period of probation in 
the novitiate. No doubt he was also mindful of the number of 
religious who sought indults of perpetual secularization. He 
decreed that henceforth a three-year period of temporary vows 
had to precede solemn profession in religious orders of men." 
With the promulgation of this decree, questions arose concern- 
ing the time at which the surrender of property should be 
made. The Holy See settled the matter on February 7, 1862, 
by prescribing that it be made within the two months prior to 
solemn profession.**® Finally, the apostolic decree Perpensis 
applied this legislation to monasteries of nuns.’® 


16 Schmalzgrueber, loc. cit.; Ferraris, Prompta Bibliotheca Canonica, Iuridica, 
Theologica, Ascetica, Polemica, Rubristica, Historica (8 vols.; Romae, 1885- 
1889. Vol. IX addidit Ianuarius Bucceroni, Romae, 1899), Vol. VII, art. III, 
n. 43, s. v. testamentum; Piat, Praelectiones, Vol. I, p. 126, q. 7. 


17 Litt. encycl., Neminem latet, 19 mart. 1857—Codicis Iuris Canonici Fontes, 
cura Emi Petri Card. Gasparri editi (9 vols.; Romae [postea Civitate Vati- 
cana]: Typis Polyglottis Vaticanis, 1923-1939 [Vol. VII-[X, cura et studia Emi 
Iustiniani Card. Serédi]), n. 1976 (hereafter referred to as Fontes); Ver- 
meersch, De Religiosis Institutis et Personis (1909, tomus alter supplementa et 
monumenta, editio quarta, auctor et accuratior, Romae-Ratisbonae, 1909), n. 
53, pp. 156-158. Hereafter reference to this work is made as Vermeersch, De 
Religiosis. 

18 Const. Ad wniversalis, 7 feb. 1862—Vermeersch, De Religiosis, 158-160; 
A. Bizzarri (ed.), Collectanea in usum Secretariae Sacrae Congregationis Epis- 
coporum et Regularium (Romae, 1885), pp. 912-914 (hereafter referred to as 
Bizzarri, Collectanea). 


198, C. Ep. et Reg., 3 maii 1902—Vermeersch, De Religiosis, pp. 183-185; 
Fontes, n. 2039. 
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II. RENUNCIATION OF OWNERSHIP AND PERPETUAL 
SECULARIZATION OF RELIGIOUS 


The application of the Tridentine law regarding the renun- 
ciation of goods gave rise to many questions. For the most 
part, they are of academic interest today, since the regulations 
of the Code regarding proprietary acts by novices and pro- 
fessed religious have clarified many doubtful points of pre- 
Code legislation.2®° There is one question, however, which has 
bearing upon this study, namely: whether it was possible for 
a secularized religious to recover his possessions as a patri- 
mony.”* A method was sought for such a religious to recover 
the patrimony which he renounced before his profession of 
solemn vows. In order to achieve this end, the idea of a condi- 
tional renunciation of ownership was considered. If a novice 
could renounce his goods in such a way that he could recover 
them in the event of departure from the community, he would 
be able to provide a patrimony for himself. With the recov- 
ery of dominion, or some degree of it, the religious could pro- 
vide for his temporal welfare while he lived away from the 
monastery. In view of such a practical benefit, a type of con- 
ditional renunciation was devised. 

Conditional renunciation is really a misleading term. The 
decree of Trent made no allowance for such an instrument. It 
called for a renunciation which was absolute and effective at 
the moment of solemn profession. Pre-Code writers who used 
the term condition or conditional in relation to this renuncia- 
tion did so in a broad sense. They did not intend to signify an 
act whose effect would be suspended or one which would sus- 
pend the validity of the profession. Despite the fulfillment or 
non-fulfillment of the condition, the renunciation was valid 
and so, too, the profession. Likewise, the responses of the 
Congregation of Bishops and Regulars concerning the restora- 
tion of property rights to secularized religious might lead one 
to think that conditions established by novices were deliber- 


“0 Ce, 568-570; 580-583. 


21 Piat, Praelectiones, Vol. I, p. 131, q. 18; Lezana, loc. cit. 
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ately neglected or ignored by the Congregation. For example, 
it was rare that the Congregation authorized a complete res- 
toration of patrimonial rights. Its procedure, however, was 
not as arbitrary as appearances might indicate. The Congre- 
gation did not recognize in the “ conditional ” renunciation the 
existence of a true condition upon which the validity of the 
cession depended. Once the cession was made and the solemn 
vow of poverty professed, the religious was dispossessed of his 
goods despite the presence of modifications that the novice 
might have attached to his act before profession. Canonically, 
the act was a genuine surrender of ownership. Any restora- 
tion of dominion to the secularized religious was actually a re- 
covery for one who had been juridically incapable of such a 
right because of his solemn vow of poverty. The fulfillment 
of the condition expressed in the novice’s disposition of goods 
was something desirable for the subject, but it rested entirely 
upon the authorization of the Holy See. Actually, the so- 
called condition was not a condition at all, but rather a mode 
in relation to the act. 

The novice renounced his possessions according to the pre- 
scriptions of Trent, but in so doing he reserved a right to re- 
cover his goods through papal authorization if circumstances 
arose when their recovery was beneficial. It was this modifica- 
tion of the act that was referred to as the conditional renun- 
ciation. Its existence justified the secularized religious in seek- 
ing papal authorization to recover the rights he had ceded. 
On the other hand, if necessity demanded that he seek the re- 
covery of his patrimony, it was expected that the novice be 
disposed to submit himself entirely to the decision of the Holy 
See. Although the Holy See could accede to the request of the 
secularized religious, it was not obliged to do so. 

Many authors did not treat the conditional cession of goods. 
But there were reputable ones who did. Antonio a Spiritu 
Sancto (ca. 1660) maintained that a novice could lawfully re- 
serve the right to seek recovery of his possessions by attaching 


22 Merkelbach, Summa Theologiae Moralis, Vol. II (3. ed. aucta et emendata; 
Parisiis: Desclée, 1938), pp. 493-494. 
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a condition to his renunciation. The novice was permitted to 
do this because he formulated his cession of property at a time 
when he enjoyed a juridic capacity to dispose of it.** Rotario, 
another writer on the law of regulars, reluctantly accepted the 
idea. However, he permitted the conditional cession only if a 
religious were to depart from religious life for a lawful rea- 
son.** Sanchez (d. 1610) considered various cases involving 
recovery of property rights by individuals who had renounced 
them, but he did not consider the particular case of a secular- 
ized religious. At a later date, the Sacred Congregation of 
the Council denied the application of his argument in favor of 
recovery of proprietary rights by a religious bishop or in the 
case of a religious who received an indult of secularization.*® 

Passerinus (d. 1677) was as strongly opposed to the idea of 
a conditional renunciation as Antonius a Spiritu Sancto had 
been in its favor. Speaking of the Tridentine decree, he de- 
fined the renunciation as an instrument: “... per quam quis 
cedit bonis suis ad favorem alterius perpetuo, et irrevocabili- 
ter.” ** He looked upon the modification attached to the re- 
nunciation as a condition and thought it should be disregarded 
as a conditio turpis or impossibilis would be. However, he did 
grant that such a condition could be admitted in regard to a 
recovery of the administration and use of goods.** This con- 
cession is particularly noteworthy since it shows that he con- 
sidered the recovery of some degree of dominion possible in 
view of the conditional renunciation. It is also significant in 

23 |. nam talis appositio conditionis non est contra substantiam religionis 


cum fiat in tempus habile . . . .”—Antonius a Spiritu Sancto, Directorium 
Regularium, Pars Prima (Lugduni, 1666), Tract. III, Disp. II, n. 172. 


24 Rotario, Theologiae Moralis Regularium (3 tom. in 2 vols.; Venetiis, 
1735), tom. I, Lib. II, cap. III, punctum III, n. 8. 


25 Sanchez, Opus Morale in Praecepta Decalogi (Antverpiae, 1631-1637), lib. 
VII, cap. XXXII, nn. 26-27 (hereafter referred to as Sanchez, Opus Morale). 


26S. C. Concilii, die 15 sept. 1804, n. 243, §§ Potius, Quae. 


27 Passerinus, De Hominum Statibus et Oficiis Inspectiones Morales (3 vols.; 
Lucae, 1732), Quaes. 189, Art. X, n. 141. 


28 Ibid., n. 186. 
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so far as the praxis curiae of the day was concerned. At that 
time, the curia generally allowed a partial recovery of proprie- 
tary rights alone—those pertaining to the use and administra- 
tion of goods. Consequently, his opinion was sufficient to lend 
at least some degree of acceptance to the conditional cession. 

In view of the opinions of these authors and the various re- 
sponses of the Holy See, one can conclude that the acceptance 
of the conditional renunciation was not entirely uncommon. 
This was particularly true in the nineteenth century, when it 
was not at all unusual to encounter a case involving this type 
of cession of property. Indeed, Piat speaks of the conditional 
renunciation as something de facto in existence and he dis- 
cusses how it was accepted.*” It is not surprising that there 
was a degree of acceptance of the qualified disposition of goods 
since there was nothing intrinsically wrong with the concept. 
In fact, it seems that the right of recourse to the Holy See is 
implied in any renunciation of goods, independently of a spe- 
cific mention of such a reservation. 

Although the conditional disposition of goods was adopted 
when the novice could lawfully exercise proprietary rights, his 
recovery of them would take place while he was still bound by 
the solemn vow of poverty which juridically disqualified him 
to place acts of proprietorship. In view of this fact, the ac- 
ceptability of a conditional renunciation of ownership was 
questionable because of the solemn vow of poverty. Those 
who permitted its use did not attempt to justify their position, 
with the exception of Antonio a Spiritu Sancto (ca. 1660). 
He permitted the cession because it was made at a time when 
the novice had authority over his goods. Actually, his reason 
was neither sound nor convincing. However, the obstacle to 
acceptance of his position was not insurmountable, since 
canonical explanation for it was available. The problem of 
harmonizing the future exercise of rights of ownership by a 
religious with a solemn vow of poverty could be resolved in a 
consideration of two questions, namely: (1) could the Church 
permit a solemnly professed religious to perform acts of owner- 


29 Piat, Praelectionis, Vol. I, p. 131, q. 18. 
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ship in virtue of an apostolic indult? and (2) if the religious 
were authorized to act with pontifical authority in matters in- 
volving temporal goods, could he nevertheless be considered 
incapable of performing acts of ownership on his own author- 
ity because of the solemn vow of poverty? *° Since the Holy 
See had frequently allowed solemnly professed religious to per- 
form specific acts of ownership despite the continued existence 
of their solemn vow of poverty,** one can conclude that, in 
view of the praxis curiae, a conditional renunciation was not 
fundamentally opposed to this vow. Accordingly, a religious 
could be permitted to perform proprietary acts in virtue of 
pontifical authority, whereas such acts would be invalid if per- 
formed on private authority alone.** In the latter case the re- 
ligious would be attempting to perform acts for which he was 
juridically disqualified by reason of his solemn vow of pov- 
erty.** Since the validity of future proprietary acts flowing 
from the cession, however, was contingent upon papal author- 
ization, an intention on the part of the novice to seek this 
authorization was also necessary for the conditional cession to 
be established. 

Foremost among the difficulties to be coped with in an ac- 
ceptance of the conditional surrender of ownership was the 
praxis curiae in the matter of dispensation from solemn vows. 
At that time, solemn vows were not usually dispensed, and the 
degree to which the right of ownership was restored to a 
secularized religious varied. Each indult had to be examined 
in the light of the petitioner’s request in order to determine 
what degree of dominion had actually been restored. For this 
reason, the conditional renunciation of goods was a very 
uncertain instrument with which to provide for one’s future 
temporal welfare. Moreover, the complete restoration of pro- 
prietary rights was rarely granted, even though a conditional 

80 Cf. Bouix, Tractatus de Jure Regulariwm (3. ed., 2 vols.; Parisiis, 1883), 
I, 447 (hereafter cited as Bouix, De Jure Regularium). 

31 Cf. ibid. 
32 Cf. ibid., p. 445. 
33 Cf. tbid., p. 447. 
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cession had been made. In fact, when one considers the vari- 
ous ways in which indults of secularization were granted be- 
fore the Code, it becomes obvious how uncertain the recovery 
of proprietary privileges was. 

Prior to the Code, lawful departure from a religious insti- 
tute was not as final as it is today when an indult of perpetual 
secularization is obtained. The vows were not usually dis- 
pensed and provision had to be made for the subsistence of the 
secularized religious. This was not always easy to arrange, 
even though one had formerly possessed temporal goods of his 
own. Actually, the difficulty of providing a patrimony for 
such a person was one of the reasons consideration was given 
to the conditional surrender of ownership. The indult of 
secularization was granted for either a temporary or perma- 
nent period. An indult of temporary secularization created no 
difficulty about a recovery of patrimonial rights, since the need 
for their restoration was not present. While the religious lived 
in the world in virtue of the indult, he was permitted the use 
of temporal goods.*° Ultimately he had to return to his mon- 
astery when the time specified in his indult expired, or when 
the reason for the indult ceased.*® 

The indult of perpetual secularization differed from what is 
known by that name in the Code of Canon Law.** In fact, it 
was similar to a decree of perpetual exclaustration. The sub- 
ject remained bound by his vows, although he lived away from 
the cloister and no longer as a religious. He laid aside the 
habit of the religious institute, but was supposed to wear an 
inner article of clothing as a reminder that his was the status 

34 Bizzarri, Collectanea, pp. 56-58; Vermeersch, De Religiosis, p. 265, n. 120; 


Antonius a Spiritu Sancto, Directorium Regularium, tract. III, Disp. II, nn. 
172-175. 

35 Bouix, De Jure Regularium, II, 490; Mocchegiani, Iurisprudentia Ecclesi- 
astica ad Usum et Commoditatem Utriusque Cleri (3 vols.; Ad Claras Aquas, 
1904-1905), Vol. I, p. 94, IV. 

36 Piat, Praelectiones, Vol. I, p. 174, q. 5; Wernz-Vidal, Jus Canonicum, 
Tomus III, De Religiosis (Romae: apud Aedes Universitatis Gregorianae, 
1933), p. 460 (hereafter referred to as Wernz-Vidal, De Religiosis). 


37 Cf. can. 640. 
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of a person with vows living in the world.** His vow of obe- 
dience bound him to the local ordinary, who could even com- 
mand him in virtue of dominative power. Although the re- 
ligious was separated from his institute, the vow of chastity 
remained. Readmission to the community depended upon 
permission of the religious institute or of the Holy See, but, if 
it were allowed, there was no need to repeat the novitiate or 
religious profession.*® Nevertheless, the individual acquired 
no seniority for the time spent in the world under the indult.*° 
Finally, the status of the religious in relation to the vow of 
poverty varied from case to case, according to the tenor of the 
indult from the Holy See. 


38 The following is an example of an indult granting perpetual exclaustration : 


“Sacra Congregatio super disciplina Regulari, vigore facultatum a SS™° 
Domino Nostro Pio Papa X per E™™ Praefectum sibi tributarum, attentis 
informatione et voto P. Procuratoris Generalis Ordinis, benigne annuit ....... 
qui Oratori licentiam concedere valeat manendi extra claustra, habitu regulari 
ilico dimisso, quoad vizerit: ita porro, ut substantialia votorum, quatenus fieri 
poterit: Ordinario loci subsit in vim quoque solemnis oboedientiae voti. 
Tamen praefatus Orator ab Ordine non egrediatur, nisi prius Episcopum be- 
nevolum receptorem invenerit ac sacrum patrimonium sibi constituerit, secus 
suspensus remaneat. Constitutionibus, Ordinationibus Apostolicis ceterisque 
contrariis quibuscumque non obstantibus. 

“ ROMIBR, 6)0:0:00.0:3 Pisses 


If the petitioner had already found a benevolent Ordinary, the following 
form was used: 


“Sacra Congregatio super disciplina Regulari, vigore facultatum a SS™° 
Domino Nostro Pio Papa X per E™™ Praefectum sibi tributarum, attentis 
informatione et voto P. Procuratoris Generalis Ordinis, nec non litt. Test. 
Ordinarii ...... 6: benigne annuit ........ qui,—constito sibi oratorem de con- 
gruo patrimonio, vel de alia sufficienti sustentatione esse provisum,—ipsi li- 
centiam concedere valeat manendi extra claustra, habitu regulari dimisso, 
quoad vizerit: ita tamen, ut substantialia votorum, quatenus fieri poterit, 
observet: habitus religiosi memoriale signum intrinsecus deferat: Ordinario 
loci subsit in vim quoque sollemni oboedientiae voti. Constitutionibus, Ordi- 
nationibus Apostolicis ceterisque contrariis quibuscumque non obstantibus. 


“Hoe autem decretum, ........ notum ilico reddendum, nisi infra ........ 
fuerit exsecutioni demandatum, nullius esto roboris. 
INS < cccceore _ ea 


39 Wernz-Vidal, De Religiosis, pp. 459-460; Bizzarri, Collectanea, p. 52. 


40 Bizzarri, Collectanea, p. 483. 
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The indult of perpetual secularization permitted the mod- 
erate use of temporal goods, but the solemn vow of poverty 
remained. Certainly, the complete restoration of proprietary 
rights was not implicit in an indult. Allocation of varying de- 
grees of dominion was actually verified in rescripts granted by 
the Holy See.*? One degree of dominion, that permitting a 
secularized religious to transmit his possessions by will, was 
not granted frequently.** Because testamentary rights were 
generally denied to the secularized religious, his death offered 
various possibilities regarding the disposition of property held 
at the time. 

If property held at the time of death had been derived from 
the religious community to which the secularized religious 
once belonged, or from possessions that once had become the 
property of the institute before his departure, it was to be re- 
stored to the institute after his death.4* On the other hand, if 
he had acquired other possessions after his departure from the 
religious life, he could dispose of them by will only if the Holy 
See granted him the faculty to do so.“* Should a secularized 
religious who had obtained the faculty to make a will have 
died intestate, his property devolved upon the Apostolic 
Camera. The latter also became the beneficiary of a secular- 
ized religious who died without the faculty to dispose of his 
possessions by will.*® 

The fact that the conditional cession of ownership was an 
uncertain instrument with which to provide for the future was 
not the only objection against it. A condition attached to it, 
e.g., “ provided I remain in religious life,” gave rise to further 
complications for the novice. Some measure had to be 
adopted to hold the possessions intact. Those who justified 

41Cf. Bouix, De Jure Regularium, II, 490; Mocchegiani, Jurisprudentia 
Ecclesiastica, p. 95, n. 162; Piat, Praelectiones, p. 176, q. 9. 

42 Piat, Praelectiones, I, 175. 

43 Mocchegiani, loc cit.; Bizzarri, Collectanea, p. 57. 

44 Bizzarri, Collectanea, pp. 58, 77. 


45 Gregorius XIII, const. Officit Nostri, 21 ian. 1577—apud Vermeersch, De 
Religiosis, p. 286; Bizzarri, Collectanea, p. 77. 
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the conditional renunciation were silent in regard to the way 
in which the goods should be held while the religious remained 
in the monastery. Nor did they indicate whether an adminis- 
trator was to be appointed, or what disposition was to be made 
of the use and usufruct of the property. They do not seem to 
have given thought at all to determining who was the true 
owner during the period before secularization. It may have 
been assumed that arrangements similar to those made by a 
religious with a simple vow of poverty were to be made. Per- 
haps they considered that any reasonable measures necessary to 
accomplish the conditional cession were permissible.*® What- 
ever the motives for their silence, it is impossible to think that 
they allowed the religious to manage his own property, or to 
derive material benefit from the income produced by his capi- 
tal during the period in which he remained an active member 
of the religious institute. Likewise, they could hardly have 
considered it compatible with the solemn vow of poverty to 
permit the income from the assets to accrue to the capital of 
the religious. 

Several responses of the Congregation of Bishops and Reg- 
ulars in the nineteenth century were opposed to the condi- 
tional surrender of ownership. One of these, a letter to the 
Superior General of the Barnabites, authorized a religious to 
make a definite renunciation of property which had been sold 
by his brother, despite the fact that the religious had merely 
ceded it conditionally to him before its sale. The Congrega- 
tion stated that its authorization for the renunciation was not 
to be construed as an acceptance on its part of an illegal reser- 
vation of rights which was perhaps incompatible with the 
vow of poverty.*7 Another rescript of the Sacred Congrega- 
tion warned the Abbot Primate of the Cistercians to be watch- 
ful lest subjects place conditions invalidly upon their renun- 

46 Reg. 35, R. J. in VI°—apud Bartocetti, De Regulis Juris Canonict (Roma: 
Angelo Belardetti, 1955), pp. 145-148. 


47S. Cong. Ep. et Reg., 18 martii 1841—Analecta Juris Ponttficti, 17. Série 
(Paris, 1878), p. 231, n. 1648 (hereafter referred to as Analecta Juris Pontificii). 
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ciations of property in the future.** In still another case, the 
Sacred Congregation authorized the Superior General of the 
Clerics of the Mother of God to disavow a subject’s reserva- 
tion of proprietary rights in so far as the bulk of his patri- 
mony was concerned. On the other hand, it recognized a pen- 
sion which had been established by the same instrument for 
the sustenance of the religious.*® However, these responses 
were answers to particular cases; they did not proclaim a gen- 
eral incompatibility between the conditional abdication of 
ownership and the solemn vow of poverty. They offered a 
norm of action for specific cases and indicated the Sacred Con- 
gregation’s wish that the abdication of ownership should be 
made without condition. It was apparent that the Congre- 
gation wished to eliminate the conditional abdication for the 
future. Nevertheless, there was no general decree to that ef- 
fect, or to the effect that the acceptance of it in the past was 
unlawful. This conclusion is corroborated by the fact that the 
complete fulfillment of the terms of a conditional renuncia- 
tion was contrary to the praxis curiae, since complete domin- 
ion was rarely restored to a secularized religious by the Holy 
See. A stronger conclusion from these responses is unwar- 
ranted in view of the customary manner in which the Triden- 
tine decree seems to have been accepted. 

The frequency with which this type of cession presented it- 
self is indicated in one of the cases cited by Bizzarri. Otto, a 
member of the Order of Theatines, renounced the ownership 
of his property before solemn profession on Ociober 15, 1810. 
He disposed of his property on “ condition ” that it would be 
restored if he did not persevere in the religious life. He feared 
that the disturbed political conditions of the time might make 
it necessary for him to withdraw from religious life. Thirty 
years later, he applied for an indult of perpetual secularization 
because of illness. At the same time he asked authorization of 
the Holy See for a complete recovery of his rights of owner- 
ship. His sister opposed his petition. Similarly, the bishop to 


48S. Cong. Ep. et Reg., 22 martii 1841—bid., n. 1649. 
49S. Cong. Ep. et Reg., 7 ian. 1845—zbid., p. 458, n. 1738. 
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whom the matter was referred was unfavorably disposed to 
the request. The case was presented to the Congregation of 
Bishops and Regulars and was discussed in plenary session. 
Inquiry was then made whether Otto had a right to recover his 
goods and, secondly, whether a general decree should be en- 
acted to help solve such problems in the future. The latter 
question indicates that the conditional renunciation was not a 
matter of rare occurrence. On December 2, 1842, the Congre- 
gation stated that Otto had a right solely to the use of his 
property; moreover, it was the mind of the Holy See that the 
use of the property was to be for his proper support in accord- 
ance with the prudent judgment of the local ordinary. After 
a delay of several months, the Congregation also decided that 
it was not expedient to establish a general decree to govern 
such cases in the future. 

The Congregation did not indicate in this case whether the 
form of Otto’s original disposal of possessions had influenced 
it in allowing a partial recovery of property rights. Neither 
was any indication given whether the Congregation considered 
that the restoration was due to Otto in view of the “ condi- 
tion ” attached to his act. Both responses were consistent in 
that no general principle for future cases was offered. Paren- 
thetically, it should be noted that civil statutes in parts of 
Europe in the nineteenth century were not sympathetic to the 
canon law regarding property rights of solemnly professed re- 
ligious. Political conditions in certain localities, therefore, 
may have been one of the circumstances which dissuaded the 
Congregation from promulgating a general principle or decree 
regarding these cases. 

After the decree requiring the profession of temporary vows 
for three years before solemn profession and the consequent 
delay of the renunciation of property, there was no notable 
change in the law governing the cession of goods by religious 
before solemn profession. With the introduction of the three- 
year period of temporary vows for all members of religious 


50 Bizzarri, Collectanea, pp. 113-114. 
51 Cf. Bouix, De Jure Regularium, I, 311-359; and II, 130-132. 
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orders, there was a prolonged opportunity for reflection upon 
one’s vocation and upon a definitive renunciation of property. 
Individuals who left the religious life during, or at the expira- 
tion of, the period of temporary vows still retained their patri- 
mony. Since the disposal of it had not been required before 
temporary profession, the basis for many petitions to the Holy 
See for recovery of patrimony was eliminated. 

The pre-Code law regarding the renunciation of property 
may be summarized as follows. The Council of Trent pre- 
scribed this act in deference to the property rights of aspirants 
to the religious life. Solemn vows were professed after the 
novitiate, and with solemn profession a religious surrendered 
his right of ownership. In order to give the novice an oppor- 
tunity to dispose of his possessions, Trent permitted a renun- 
ciation of goods to be made in the two-month period prior to 
profession. If the novice did not dispose of his goods before 
profession, ownership devolved upon the monastery. 

When a religious sought an indult of secularization from the 
Holy See, he was rarely dispensed from his solemn vows; 
therefore, some form of patrimony was necessary for his sup- 
port. In order to fill this need, the idea of a coiuditional 
renunciation of goods was conceived. Although the novice 
surrendered the right of ownership of temporal goods, he re- 
served a right to petition the Holy See for authorization to re- 
cover his goods if he should leave the religious life. Although 
some authors allowed this procedure, the Congregation of 
Bishops and Regulars strove consistently to discourage the 
practice in the nineteenth century, but it enacted no specific 
legislation for this end. Probably the political conditions of 
the day dissuaded the Congregation from taking a more posi- 
tive position on the issue. Moreover, there was the additional 
influence of a longer probationary period before the profession 
of solemn vows, with the result that the renunciation of pos- 
sessions was postponed for three years. Consequently, those 
who departed from the religious life during, or at the expira- 
tion of, the period of temporary vows were able to return to 
the world with their patrimony. 
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III. RENUNCIATION OF OWNERSHIP IN THE 
Cope oF CaANon LAw 


The Tridentine legislation regarding the renunciation of 
goods before the profession of solemn vows is succinctly re- 
stated, with some modifications, in canon 581. The aspirant 
to solemn profession must renounce the property which he ac- 
tually possesses within the sixty-day period preceding his 
solemn profession. The religious is to be completely free in 
making this cession in favor of anyone. It is made on condi- 
tion of his solemn profession subsequently taking place and 
does not become effective until that moment. All candidates 
for solemn profession are obliged to fulfill these regulations 
unless a special indult to the contrary exists. After solemn 
profession the religious is to comply with any measures neces- 
sary to insure that the renunciation be effective according to 
civil law.*? Likewise, without prejudice to special indults of 
the Apostolic See, the property which comes to a regular after 
solemn profession goes to the Order, to the province, or to the 
house, according to the Constitutions, if the Order is capable 
of ownership. If the Order is not capable of ownership, the 
assets become the property of the Holy See.** 

While retaining substantially the pre-Code discipline, canon 
581 introduces certain modifications regarding the cession of 
property. The formality requiring the permission of the 
bishop or his vicar is no longer necessary.“ It was optional in 
the past for a religious to make this cession of goods, but under 
the law of the Code it is obligatory for one who possesses tem- 
poral goods. On the other hand, if for some reason the renun- 
ciation is overlooked, the property is acquired by the institute 
in accordance with its own particular law.™ 


52 Can. 581. 
53 Can. 582. 
54 Can. 6, n. 6°. 


55 Vermeersch-Creusen, Epitome Iuris Canonici, Tomus I (ed. septima a 
R. P. Creusen accurate recognita, Romae: Dessain, 1949), p. 552, n. 736; Beste, 
Introductio in Codicem (ed. altera; Collegeville, Minn.: St. John’s Abbey 
Press, 1944), on canon 581, § 1. 
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There is no departure from pre-Code jurisprudence in re- 
gard to the time specified for the cession. The law states that 
the act is valid only if placed within the sixty-day period prior 
to solemn profession.5® This period is one which suffers no 
interruption. However, if the profession be postponed, the pre- 
Code jurisprudence still applies and the surrender of owner- 
ship may take place within the sixty-day period prior to the 
normal date for profession or within a similar period preceding 
the date of actual profession.” 

A norm frequently given for determining the extension of 
this law is this: temporal goods whose value is commonly ap- 
praised at a price are comprehended under canon 581. In gen- 
eral, this norm is acceptable if it is applied to goods which are 
regularly available in terms of a price. Thus, stocks, bonds, 
real estate, money, etc. must be renounced by the religious. 
Since the civil law of the United States does not recognize an 
offspring as a necessary heir, his share in the parental estate is 
not considered as absolutely certain and need not be included 
in the cession.®® On the other hand, there is the common cer- 
tainty that a religious will succeed to some portion from his 
parents. This certainty suffices for the subject to include his 
share in the renunciation.®® Even though it is not actually 
possessed, the expected portion enjoys a special degree of cer- 
tainty in relation to the heir in view of family ties. Legacies 
from other sources do not enjoy this same certainty and, there- 
fore, cannot be renounced. 

With a view to determining whether it is acceptable today, 
special attention was given to an examination of the condi- 


56 Cf. ec. 6, 35; Cicognani, Canon Law (authorized English version by 
O’Hara and Brennan; Philadelphia: The Dolphin Press, 1935), p. 692. 


57 Turner, The Vow of Poverty (The Catholic University of America Studies 
in Canon Law, No. 54; Washington: The Catholic University of America, 
1929), pp. 182-183; Coronata, Institutiones Iuris Canonica ad usum Utrius- 
que Cleri et Scholarum, Vol. I (editio altera et emendata; Taurini, 1939), 
p. 764, n. 2°. 


58 Abbo-Hannan, The Sacred Canons (2 vols.; St. Louis: B. Herder Book 
Co., 1952), I, 598. 


59 Beste, loc. cit. 
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tional renunciation of property prior to the Code. The infre- 
quency with which solemn vows were dispensed before the 
Code figured in the considerations that led to the development 
of the idea of a conditional renunciation. With the help of 
this latter instrument a patrimony was arranged for a perma- 
nently secularized religious. But the current practice in re- 
gard to dispensations from solemn vows is quite different from 
that of the past. Formerly the person who sought to leave the 
religious life was granted an indult in virtue of which he was 
permitted to live in the world, although he still remained 
bound by his vows. Since his solemn vow of poverty was not 
dispensed, it was necessary that some degree of dominion be 
granted to him for his proper subsistence in the world. It was 
necessary, therefore, to examine each indult in order to deter- 
mine the extent to which property rights were restored. The 
difficulties entailed in such a prazis are not encountered today. 
At present, for serious reasons, the Holy See is wont to dis- 
pense from solemn vows with the result that the subject no 
longer labors under a juridic incapacity for ownership. How- 
ever, since the need for a patrimony still continues, it remains 
for us to consider whether a conditional surrender of owner- 
ship is compatible with the present law. 

The Holy See’s policy relative to dispensations from solemn 
vows may have changed. But fundamentally it retains a basic 
relationship to the conditional surrender of ownership. It was 
by means of this instrument that a recovery of partial domin- 
ion was sought. The possibility of a dispensation from the 
vow or of a complete restoration of dominion, although it was 
not excluded, was hardly expected. However, the restoration 
of dominion which was desired looked to past as well as to fu- 
ture possessions. Because of the present practice in dispensa- 
tions, the rights to be recovered by means of the conditional 
cession are somewhat restricted. Property rights for future 
possessions are already assured since the vow itself is dis- 
pensed. The property rights over past possessions remain to 
be determined. Because the power of dominion is restored 
with the dispensation from the solemn vow, the question rela- 
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tive to former possessions becomes one regarding their com- 
plete recovery rather than a question regarding a right to the 
use of them. 

The history of the solemn vow of poverty points to a total 
abdication of dominion as a sign of an individual’s dedication 
to the counsels of the Gospel. Even the capacity for owner- 
ship is renounced. However, we realize that not all religious 
will be forever satisfied with, or capable of bearing, the bur- 
dens of the state of life which they have embraced. Prolonged 
probation in temporary vows has been called upon to help 
attain some assurance in this regard. But physiological, psy- 
chological, and spiritual forces are ever to be reckoned with in 
relation to individual religious and their perseverence in the 
religious vocation. Adaptations of the law, wherever possible 
and feasible, are constantly sought to clarify the status of par- 
ticular individuals. Thus, it is in testimony to the Church’s 
personal interest in the individual that the policy of the Holy 
See differs today from that of the last century in matters of 
dispensation from religious vows. 

Canon 581 in no way advocates a conditional renunciation 
of property. But on this account alone, one cannot conclude 
that such an act is not permissible. The Tridentine decree it- 
self was expressed in similar language, but under the decree 
there developed the conditional disposition of goods. The ab- 
solute renunciation of property must still be made under canon 
581, even as it had to be done prior to the Code. However, it 
could happen that a subject would reserve the right to recover 
his goods, with papal approbation, after he has been dispensed 
from his vows. The liceity of this action would depend not 
only upon the manner in which the reservation was made and 
fulfilled, but principally upon whether such a renuncation can 
still be allowed in light of the official discouragement given it 
before the Code. 

It almost appears as though there were a lacuna in the law 
relative to the cession of goods and its application to certain 
situations, or else that the legislator intended to deal indi- 
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vidually with special cases as they arise. Otherwise the uni- 
versal denial of a right to recover former possessions seems 
strange. For example, the reasons offered by a religious for 
dispensation from his vows are accepted as valid and lawful, 
but in effect he is penalized by the law in temporal matters 
because his efforts to live as a religious for a period of years 
have come to an end. Canonical equity would plead for a 
restoration of possessions to one who has justifiable reasons for 
dispensation from his vows, lest his voluntary—and possibly 
generous—attempt to embrace the religious life be turned to 
his temporal disadvantage. Indeed, it seems strange that an 
individual who has been forced to withdraw from religious life 
for some serious reason, such as poor health, should recover 
the capacity to acquire temporal goods for the future, while at 
the same time his former possessions must remain abandoned 
forever because of his inability to persevere in the religious 
life. 

It may seem that the establishment of provisions for the 
possible recovery of possessions appears incongruous on the 
part of a religious who is making an oblation of himself to God 
in the religious life. But such an act does not militate against 
a total surrender of self, nor does it necessarily sponsor incon- 
stancy or encourage a religious to seek secularization or laici- 
zation. If such conclusions were true, the concept of the 
dowry should likewise be frowned upon, since one of its pur- 
poses is to provide means of support for a nun who lawfully 
leaves the religious life. 

An indult of secularization or of laicization need not imply 
a lack of generosity on the part of a dedicated soul. Many 
reasons can prompt a petition for such an indult when no evi- 
dence of a lack of generosity is verified. In answer to the alle- 
gation that the possibility of a recovery of temporal posses- 
sions might foster inconstancy in religious observance, one can 
say that the generosity required of a sincere religious is already 
lacking in one who can be thus misled. Moreover, the knowl- 
edge that the Holy See dispenses from vows should have the 


60 Jbid., on canon 547, § 1. 
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same effect. Religious life will never flourish with such weak- 
lings; consequently, their lawful departure from it will consti- 
tute no great loss to the institute or to the individual. 

In view of these considerations, one might be tempted to 
conclude that the conditional renunciation of goods need not 
be rejected under canon 581, particularly when the canon is 
examined in the light of pre-Code teaching. Like the Triden- 
tine decree, canon 581 makes no mention of the conditional re- 
nunciation. Yet there is an important difference between the 
status of this instrument today as compared with its juridic 
position in the period after Trent. 

Post-Tridentine jurists argued with some degree of success 
for the acceptance of the conditional renunciation. At a later 
date, civic conditions in the early part of the nineteenth cen- 
tury encouraged its adoption when it was frequently feared 
that particular monasteries might be suppressed by the civil 
authorities. Aspirants to solemn profession desired to protect 
their possessions as well as their future life in the world against 
such an eventuality. However, several responses of the Con- 
gregation of Bishops and Regulars clearly indicated that a 
conditional renunciation was not acceptable. Rather than ban 
the cession by a general decree, it appears that the Congrega- 
tion preferred to eliminate the conditional cession through re- 
peated discouragement in individual cases. Moreover, it is 
very probable that the Congregation judged that the practice 
was not sufficiently universal to merit a general decree. 
Further discouragement to the conditional renunciation fol- 
lowed the introduction of temporary vows before solemn pro- 
fession, since candidates for solemn vows retained the right of 
ownership during the period of their temporary vows. These 
facts could not have escaped the attention of the legislator 
when canon 581 was formulated. His silence regarding the 
conditional renunciation, therefore, is not a parallel to that in 
the decree of Trent. It appears quite deliberate in the Code 
and indicates that he did not accept the instrument as some- 
thing compatible with his law. (“ Legislator quod voluit ex- 
pressit, quod noluit tacuit.”) 
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If canon 581 be considered without reference to previous 
jurisprudence, the acceptability of a conditional cession of 
goods is not apparent. Its position following a canon which 
acknowledges a right of ownership to one in simple vows ap- 
pears to emphasize the lack of such a right in a solemnly pro- 
fessed religious by requiring him to dispose of his possessions 
before profession. Yet, this apparently significant position of 
the canon should not be overestimated, since the position of 
the two canons can be explained reasonably on another basis. 
The Code develops a body of new legislation pertinent to the 
simple vow of poverty. Its presentation practically parallels 
the law involving the solemn vow of poverty; consequently, 
canon 581 is logically placed in its present position without 
necessarily stressing the idea of total renunciation of the right 
of ownership. 

A major objection to this device lies in an area that was un- 
explored before the code and remains such in the present law. 
With a conditional disposition of goods, the subject places a 
qualification upon his action. He retains a hypothetical right, 
not to the possessions themselves, but to request a faculty 
from the Holy See for their recovery if certain conditions are 
verified. Even as the dowry is intended as a possible provision 
for the future well-being of a nun in case she returns to the 
world, so, too, this right is intended to protect the individual 
against possible contingencies in his future. But there is a 
notable difference between the two measures. The law-maker 
provides for the dowry, whereas he passes over the other 
measure in profound silence. Herein lies the basic difficulty 
relative to the conditional cession of goods. This silence was 
not unnoticed by canonists before the Code. They saw that 
the conditional renunciation had been accepted. In fact, they 
realized that its use was not rare. When particular responses 
of the Sacred Congregation of Bishops and Regulars appeared 
contrary to the notion of a conditional surrender of goods, a 
norm for the solution of practical cases was sought.** The 


61 Cf. supra, footnote n. 50. 





152 THE JURIST 


Holy See did not consider it expedient, however, to establish 
such a norm. Thus there was no official direction as to how 
the terms of the instrument were to be fulfilled. Even more 
noteworthy is the silence of the Code in the matter. Its 
canons clearly delineate for religious in Congregations the pro- 
cedure to be followed for the preservation, use, and disposition 
of the individual’s patrimony. Similar direction for the can- 
didate to solemn vows is necessary for one who formulates a 
conditional disposition of his goods. He, too, has to provide 
in some way for his patrimony so that it may be available for 
him in the future. In the face of this obvious need, the Code 
is absolutely silent. 

All things considered, it appears that an acceptance of the 
conditional cession of ownership cannot be reconciled by a 
candidate or his superior with solemn profession. According 
to canon 581, the religious must renounce his possessions. In 
using the conditional instrument, the religious must accom- 
plish his cession of goods in such a manner that they may be 
recovered with papal authorization. Accordingly, the cession 
must be irrevocable on his part unless the Holy See intervenes. 
The subject remains incapable of ownership from the moment 
of solemn profession until such time as ownership rights are 
restored. The restoration of ownership cannot be accom- 
plished by observing the law of canon 569, since the legislator 
clearly states that the canon in question applies to religious 
with simple vows who, in accordance with canon 580, retain a 
right of ownership. There is no authorization in the canon for 
the solemnly professed religious to retain the right of owner- 
ship and, consequently, to follow the prescriptions laid down 
in canon 569. Moreover, the parallel presentation of legisla- 
tion pertaining to the vow of poverty for the simply and 
solemnly professed religious precludes the application of canon 
569 to the solemnly professed religious, since it is obvious that 
the legislator did not include the latter within the scope of the 


canon. 
The will and the donatio mortis causa are means for the dis- 
position of possessions, but they cannot be employed to accom- 
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plish the conditional cession. Both of them labor under a 
shortcoming in so far as the right of ownership is concerned. 
Property bequeathed or devised in a will is not actually given 
away until the death of the testator, who merely provides that 
the property in question will be given to a particular bene- 
ficiary after his death. The disposition of goods contemplated 
by a will is entirely revocable and not accomplished until after 
the death of the testator. In the meanwhile, title to the prop- 
erty remains with the testator. For a solemnly professed re- 
ligious this is not canonically permissible because he is incap- 
able of ownership before the law.** The donatio mortis causa 
is a type of donation which is made prior to the death of the 
donor. At the latter’s death, ownership rests irrevocably and 
at once with the donee; ® it differs from no other donation. 
However, the ownership does not rest with the beneficiary 
until death. Prior to that, the donatio mortis causa must also 
be rejected because, under the law of the Code, the solemnly 
professed religious may not possess temporal goods. 


IV. ConpDITIONAL RENUNCIATION AND THE TRUST 


A renunciation of goods which is made according to canon 
581 may be canonically valid, although the civil law does not 
recognize the cession. However, an instrument recognized by 
civil law is desirable whenever the transfer of property is in- 
volved. Here, as in contracts and wills, an effort is made to 
avoid conflict between canon and civil law. Accordingly, 
canon 581, § 2, prescribes that civil requirements for recogni- 
tion of the cession of goods should be fulfilled; this in no way 
implies a subordination of ecclesiastical law to that of the 
State. Rather, it indicates the legislator’s desire to insure the 


62 “Ut contraria iuri non sustinetur consuetudo in aliquibus locis recepta ex 
qua bonorum renuntiatio ante solemnem professionem per testamentum pera- 
gebatur. Testamentum non est renuntiatio, ut patet, quia bonis non privat, 
ac proinde ipso non adimpletur can. 581, §1, nec adimpleri potest §2 .. .”— 
Larraona, Commentarium pro Religiosis, II (1921), 9, n. (1). 


63 Hannan, The Canon Law of Wills (Philadelphia: The Dolphin Press, 
1935), pp. 2-3. 


64 Cf. ec. 1513, §2; 1529. 
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fulfillment of the donor’s will. Adaptation of the civil law to 
a conditional renunciation of goods can readily be made since 
there is an instrument common to both codes—namely, the 
trust. 

Canon law recognizes a trust as an instrument for the trans- 
fer of ownership of temporal goods. The only requisites for 
validity are that the parties act freely in matters within their 
competence. This instrument can be utilized to confer a 
donation during the lifetime of the donor, or it can be incor- 
porated into a will to accomplish donation after death. In 
establishing a trust, an individual conveys the ownership of 
certain goods to another person (physical or moral). This per- 
son is to administer them in accordance with specific directions 
before conveying them to a designated beneficiary when par- 
ticular conditions have been verified. The property to be con- 
ferred is the trust (fideicommissum). The person to whom 
the ownership and administration is transferred is known as 
the trustee. The person (physical or moral) for whose benefit 
the property is retained and administered according to the will 
of the donor is the beneficiary of the trust (fideicommis- 
sarius ).®° 

The trustee is authorized to administrate the property com- 
mitted to him, although restrictions may be imposed by the 
settlor. However, the administrator must enjoy some discre- 
tionary authority lest he be merely an agent for the settlor or 
testator.“ Title to the property vests in the trustee until 
such time as the trust is revoked or conveyed to the benefi- 
ciary according to the terms of the trust. Thus the trustee’s 
role differs from that of an executor of a will to whom the mere 
execution of the will of the testator is committed.® 

65 Bouscaren-Ellis, Canon Law, A Text and Commentary (Milwaukee: The 
Bruce Publishing Co., 1946), pp. 750-751. 


66 Jbid.; Hannan, The Canon Law of Wills, pp. 68-69; Vromant, De Bonis 
Ecclesiae Temporalibus (ed. 3. recognita; Bruges-Paris: Desclée, 1953), p. 140, 
n. 156. 


67 Hannan, The Canon Law of Wills, p. 469. 


68 Vromant, loc. cit. 
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A trust in civil law may be defined as an equitable right or 
interest in property distinct from the legal ownership thereof, 
or as a property interest held by one person for the benefit of 
another. Any property (real, personal, or equitable) may 
usually be the subject of a trust. Although no special formula 
is required for its creation, the words must express the intent 
of placing specific property in the hands of a trustee so that it 
may be controlled for the benefit of a particular person or per- 
sons. Because of its rather elastic character, the trust lends 
itself to adaptation so that it can closely approximate the con- 
ditions requisite for a conditional renunciation of goods. For 
example, an aspirant to solemn vows can arrange to have his 
possessions established as a trust in accordance with the civil 
law of his area. He may stipulate that the income be directed 
at regular intervals to a designated beneficiary who is to be- 
come the recipient of the entire trust in the event of the 
settlor’s death. Provision may also be made for alternate 
beneficiaries in the event that the primary beneficiary prede- 
cease the settlor. 

A settlor may retain a right of revocation over the trust so 
that he can break the trust if he leaves the community.” 
Civil law does not look upon such a right as a property right.” 
With his power of revocation the settlor can legally recover his 
patrimony in the event he fails to persevere in the religious in- 
stitute. Despite the reservation of this right, the settlor is 
considered to be divested of property rights.** And yet, while 
one maintains that the power of revocation is not a property 
right, it represents something in reality. Economically, the 
individual who possesses such a right is better situated than 
one who does not have it. In fact, statutes in different States 

69 Cf. Funk and Wagnalls, New Standard Dictionary of the English Lan- 
guage (New York: Funk and Wagnalls, 1956), under the word trust. 


704 (2) Bogert, Trusts and Trustees, §994 (1948); 1 Scott, Trusts, §37 
(1956). 


71. Cf. Jones v. Clifton, 101 U.S. 225, 230-231, 25 L. Ed. 908 (1880); Farmers 
Loan and Trust Co. v. Bowers, 29 F. 2d 14 (2nd Cir. 1929). 


72 Ibid. 
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would very likely recognize the economic reality of this power 
so that the settlor would incur an estate and inheritance lia- 
bility on his death, and, possibly, an annual income tax lia- 
bility as well.”* Legally there may be no property interest, but 
something capable of taxation remains. 

Without delving into the civil jurisprudence regarding the 
trust, certain deficiencies are immediately apparent in so far 
as adapting this instrument to canon 581, $1, is concerned. 
Canon law disqualifies the solemnly professed religious in so 
far as the right of ownership in the future is concerned. Yet, 
a power of revocation over a trust is a retention of something 
real enough in the eyes of the State to be subject to taxation. 
Such a religious can hardly be said to have renounced owner- 
ship as canon 581, § 1, prescribes. Even the right of revoca- 
tion manifests a discretionary authority for the religious which 
appears incompatible with the prescribed renunciation. Ac- 
cording to the canonical concept of a conditional renunciation 
of goods, the religious renounces his goods but reserves a right 
to ask the Holy See for authorization to recover them. In this 
type of civil trust, however, the religious retains a right to act, 
rather than a right to seek authorization to act. 

A variation in the form of civil trust which might be con- 
sidered for the conditional abdication of ownership is the trust 
established with the possibility of reverter. In this trust the 
settlor transfers his property to the trustee so long as a certain 
situation continues. Thus the settlor could transfer his prop- 
erty as long as he does not receive permission from the Holy 
See, or from some designated superior, to recover his goods. 
If permission is received for their recovery, the trust auto- 
matically terminates, and the property reverts to the settlor. 
Such an interest is technically known as a contingent, or non- 
vested, future interest. A trust of this type comes closer to 
the canonical concept of a conditional cession than the trust 


73 Cf. 54 Am. Jur., Trusts, § 26, p. 41. 


741 American Law of Property, § 4.2, pp. 408-410; § 4.6, p. 417; § 4.12-4.15, 
pp. 427-429 (1952); 1 Scott, Trusts, § 85 (1956); 1 Bogert, Trusts and Trustees, 
§ 42, p. 273, n. 11. 
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wherein a power of revocation is reserved. In a sense, the 
settlor retains less control over the property than where he re- 
tains a power of revocation. His right to recover remains be- 
yond his control and contingent upon authorization of com- 
petent authority. However, the civil law regards a contingent 
interest as a true property interest, whereas it does not look 
upon the power of revocation in this way. 

A trust with the possibility of reverter also labors under 
canonical difficulties. As was seen above, the legislator has 
made a studied effort to omit directions for the retention of 
goods by a candidate for solemn vows. Efforts, therefore, to- 
wards this end appear unauthorized by the law. In addition, 
this trust places a new burden upon the ecclesiastical superior 
who must judge whether the goods should be recovered. 
There is no provision for such a responsibility in the law. A 
trust of this kind, therefore, would require previous authoriza- 
tion from the lawmaker. 

Another question relative to a trust with the possibility of 
reverter is the determination whether this possibility should 
be classified as something falling within the extension of the 
term bona in canon 581. Canonically, it represents something 
of value. Whether it is to be so interpreted in civil law is a 
question which is hardly susceptible of definitive answer at 
the moment, since consideration would have to be given to the 
statute law of real property in many of the States. 


CoNCLUSION 


Canon 581 requires a religious to renounce his possessions 
within the sixty days before solemn profession. Any accept- 
ance achieved before the law by the conditional renunciation 
of goods seems to have been effectively counteracted in the 
nineteenth century. The present law gives no indication that 
a conditional renunciation of goods is acceptable in any form. 
In fact, the silence of the legislator points to his continued op- 
position to any form of renunciation other than an absolute 
one. Furthermore, his silence as to how a conditional renun- 
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ciation could be accomplished is a reason serious enough to 
dissuade one from accepting it without authorization of the 
Holy See. 

A trust which is revocable in accordance with the norms of 
civil law might be an acceptable measure to accomplish a con- 
ditional renunciation if the latter were canonically permissible. 
However, the fact that the civil law seems to regard a settlor 
as having divested himself of ownership when he establishes 
such a trust does not render it canonically acceptable. The 
settlor still retains an interest which appears incompatible 
with his solemn vow and the canonical notion of an abdication 
of ownership. 

Exceptional cases may arise when a modification of the re- 
quirements of canon 581 in regard to a possible recovery of 
possessions would be equitable and benign. However, no dis- 
cretionary authority over such cases is granted to the subject 
or religious superior. Recourse, therefore, to the Sacred Con- 
gregation of Religious is the only way to cope with them. 


Romagvus W. O’Brien, O.Carm. 


Tue Catuoric UNIverSITY OF AMERICA 




















THE TRIDENTINE FORM OF MARRIAGE: 
IS THE LAW UNREASONABLE? 


r NHIS paper has two objects in view. The first is purely 
canonical, perhaps purely—or at least primarily — 
theoretical. It concerns the existing law in its relation- 

ship with the preceding law, and in particular with the known 
object and spirit of that law. But it has, in the terms of a 
popular panel game, strong pastoral connections. My first 
thesis is that the law regarding the Tridentine form for the 
celebration of marriage is anomalous, defective, impracticable 
and contrary to the traditional mens Ecclesiae in these mat- 
ters. If my thesis is established, it follows that the law ought 
to be modified. That problem too I hope to tackle. 

My second object is at once much more practical and much 
more radical. My second thesis is that the law which renders 
null and void marriages contracted without the canonical form 
by those bound to it is contrary to the good of souls and in the 
long run a very fruitful cause of leakage from the Church. If 
this thesis is established, it must follow that the law must be 
changed in this respect, preferably by abolishing the invalidat- 
ing clause. This too I shall deal with in due course. 

At this early stage, as the whisper ‘“ Them’s fighting words ” 
tremble on my reader’s lips, I must make my own attitude 
quite clear. I realize that my two theses, read apart from 
their context and my defense of them, might well render me 
liable to reproof. What I want to do is to air a problem which 
is very closely concerned with the good of very many souls, 
whose salvation is in real jeopardy, a problem moreover which 
the Church has tried to solve for centuries by various methods, 
some of which she herself has explicitly rejected as a result of 
experience. I wish also, as one very much less wise than the 
Church, and in complete harmony and subjection to her de- 
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crees, to propose a solution which appeals very strongly indeed 
to many priests in this island. It is a solution many would 
like to see incorporated into any revision of the Code of Canon 
Law. 


I. 


I now proceed to my first thesis: I contend that the law re- 
garding the Tridentine form of marriage as it now stands is 
anomalous in several respects, in particular that it is contrary 
to the traditional mens Ecclesiae. 

In order to demonstrate this thesis it is absolutely necessary 
to sketch, however briefly, the history of the Church’s legisla- 
tion on this subject. 

The purpose of all law is the common good. “ Ordinatio ra- 
tionis ad bonum commune... .” is the wording of the time- 
honored definition. The purposes of the Church’s law is the 
good of souls. By it she encourages her children to “ do good 
and avoid evil,” particularly formal evil but also, as far as 
practicable, material evil as well. This purpose can be dis- 
cerned throughout the history of her marriage law. She is 
concerned as far as possible that Catholics should marry 
validly and lawfully, and that invalid marraiges, whether con- 
tracted sinfully or in good faith, should be reduced to a mini- 
mum. 

From the earliest ages the Church insisted on two aspects of 
the celebration of marriage. The first, which entered into the 
very nature of marriage, was the principle of the Roman law 
formulated in the adage Nuptias non concubitus sed consensus 
facit. The second, which for many centuries she did not con- 
sider as essential for the valid celebration of the sacramental 
contract, was the religious rite. She laid down in her law that 
the matrimonial contract be performed in facie Ecclesiae, 
blessed by a priest, and accompanied, if possible, by the holy 
sacrifice of the Mass, but not under pain of nullity. 

Until the Council of Trent issued its decree Tametsi in 1563, 
no ecclesiastical law so insisted on the religious celebration of 
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matrimony as to make it a necessary condition for the valid 
reception of the sacrament. It has been held that a decree of 
Alexander III did so, but this view is now quite discredited.* 
Indeed for centuries the vast majority of theologians con- 
sidered that the Church had no power to introduce any sub- 
stantial change into the matter and form of the sacraments 
and that therefore she could not invalidate clandestine mar- 
riages which already contained all that was necessary by di- 
vine law for validity.” 

As the so-called Dark Ages passed into the Middle Ages the 
problem of clandestine marriages became acute. The actual 
law presented comparatively few problems. The Church ac- 
cepted as valid any union contracted with the required matri- 
monial consent. The difficulty was proof of that consent. If 
the marriage was celebrated in facie ecclesiae before a priest 
and witnesses, the proof was simple. But when consent was 
exchanged clandestinely certain methods of proof had to be de- 
vised, in order that the validity of the contract be established 
in the external forum. A mere declaration of consent before 
witnesses (sponsalia de praesenti) even without a priest was 
universally accepted.* In the course of time, the law also 
accepted betrothal, sponsalia per verba de futuro, as adequate 
proof of matrimonial consent, provided carnal intercourse on 
the strength of the promise had taken place after it had been 
exchanged.* Finally, mere cohabitation as man and wife at 
bed and board was accepted by Alexander III as proof of mari- 
tal consent if it lasted for ten years.® 


1Cf. Cappello, De Matrimonio, § 577, note 24. 
2Cf. Joyce, Christian Marriage, pp. 115 ff. 
3 Cf. X, iv, 4 in toto. 


4Cf. c. 15 and ec. 30, X, iv, 1. This seems to have been an example of prae- 
sumptio turis et de iure. As Panormitanus remarks (in hoc loco), “ Operatur 
tantum, quantum veritas in foro judiciali.” 


5 Cf. c. 11, X, ii, 11. These three forms of irregular marriage were accepted 
as proofs of matrimonial consent in the law of Scotland until July 1940, when 
the Marriage (Scotland) Act, 1939, came into force. They were therefore valid 
forms of marriage for Catholics until Ne Temere. For others, cf. Dictionnaire 
de Droit Canonique, VI, 775. 
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The trouble was that many clandestine unions could not be 
proved by any of these means. In the internal forum they 
constituted valid marriages because consent had in fact been 
exchanged. In the external forum the presumption was that 
they were null and void if proof could not be had in their 
favor. Not infrequently a man went through such a clandes- 
tine marriage and then tired of his wife. He then contracted 
a new marriage with someone else with full public solemnity. 
The result was that the first was his true wife, yet the Church 
accepted the second as his wife. 


The true wife could obtain no redress. To have accepted her 
unsupported statement would have been to put all future mar- 
riages at the mercy of any unscrupulous woman who should 
choose to perjure herself to the effect that the bridegroom was 
her husband.® 


Throughout the whole Middle Ages the situation verged on 
the chaotic. Measures were passed both by the Church at 
large, chief among them the introduction of the obligation of 
banns by the Fourth Council of the Lateran in 1215,’ and by 
local synods and provincial councils,® but all to no avail. 
Needless to say, none of them made marriage in facie ecclesiae, 
the presence of witnesses, or the declaration of banns obliga- 
tory under pain of nullity. It was not until 1563 that the 
Council of Trent passed its decree T'ametsi, in the teeth of con- 
siderable opposition, and made the validity of marriage de- 
pendent on a legal form.® 

Tametsi is a landmark in the history of marriage. For the 
first time the Church rendered null and void any marriage 


6 Joyce, Christian Marriage, pp. 108 f. 
7C. 3, X, iv, 3. 


8 Cf. Joyce, op. cit., pp. 12 ff.; Cappello, De Matrimonio, § 658; Dictionnaire 
de Théologie Catholique, XIII, col. 741. 


® Council of Trent, sess. XXIV, de reformatione matrimonii, c. 1. Cf. Pal- 
lavicini, Hist. Conc. Trid., xxii, 4; THe Jurist, XVI (1956), 298. 
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contracted without the presence of the parish priest and two or 
three witnesses. For the first time a positive law had as its 
effect the invalidation of marriage because of a defect in the 
form of celebration. Such an evil effect might appear to be 
contrary to the purpose of the law, already discussed. In fact, 
its direct intention was to solve the perennial problem of 
clandestinity, and this, as far as it could, it achieved. The 
penalty of invalidity was the effect, not of the law, but of the 
disobedience of the Church’s subjects. 

Nevertheless the trouble did not stop there. The Council, 
fearful lest the immediate universal application of the law 
might do more harm than good by multiplying invalid mar- 
riages, particularly in Protestant localities, decreed that its 
provisions should not come into force in each parish until 
thirty days after it had been promulgated in that parish. The 
result was that it remained inoperative for whole tracts of 
Europe (including this island), while elsewhere there were 
some parishes in which nobody was bound by it, others where 
everybody was bound, while in yet others only the Catholics 
came under its obligations.’*° Moreover it was not long before 
controversy arose about the validity of non-Catholic and mixed 
marriages in places where the law prevailed, which in the long 
run was solved for Holland and Belgium by the famous 
declaration of Benedict XIV, Matrimonia quae in locis (4 No- 
vember 1741), later extended to other countries, and by a 
number of subsequent decrees, the best known being the con- 
stitution Provida of 18 January 1906." It is noteworthy that 
the Church, having been prepared to invalidate the marriages 
of formal heretics in 1563, for the Protestants of that time 
could generally be considered in bad faith, gradually modified 
this rigor as time went on and the number of material heretics 
increased. Her motive was clearly to save from invalidity as 
many marriages as possible which had been contracted with- 
out the Tridentine form but in good faith. 


10 Cf. Cappello, op. cit., $659. For the vicissitudes of Tametsi in Ireland ef. 
Irish Ecclesiastical Record, December 1938, p. 649, and March 1957, p. 202. 


11 Lehmkuhl, Theologia Moralis, II, 784, gives a list of these. 
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Other grave problems did not take long to manifest them- 
selves. The question of fraus legis, of the local or personal na- 
ture of the law, of the communication of exemption from one 
Catholic to another, of the law of quasi-domicile, and in par- 
ticular of the competent parish priest occupied the canonists 
from the beginning and occasioned numbers of decrees and 
elucidations from Rome.” 

On 6 April 1859 the Holy Office sent a reply to the bishop of 
Haarlem which gave a very wide interpretation to the declara- 
tion of Benedict XIV. It introduced a new notion of haeretici 
which has played a sort of Box and Cox game in the law ever 
since. It defined the term haeretici (who were exempt from 
the canonical form) as: 


Tlli qui catholice baptizati, a pueritia nondum septennalli, in 
haeresi educantur ac haeresim profitentur; 2° qui non tam in 
haeresi, quam ab haereticis educantur, nulla scilicet vel vix 
ulla haereticae doctrinae instructione accepta et cultu non fre- 
quentato, licet aliquoties participato; 3° qui adhuc pueri in 
manus haereticorum incidentes, haereticae sectae adjungun- 
a 


The reason for this benign interpretation, which introduces 
the category catered for by the Code, ab acatholicis nati... , 
is succinctly summarized by Fr. Creusen: “ Iamvero cupiebat 
aperte Sancta Sedes vitare ne omnes illi propter ignorantiam 
prorsus invincibilem privilegio validi matrimonii carerent.” ™ 
In other words the traditional mens Ecclesiae prevailed, that 
those who were bound by the law yet disobeyed it in good 
faith should not be penalized because of their invincible igno- 
rance and so marry invalidly. 

The purpose of the Holy See, when through the Sacred Con- 
gregation of the Council it issued the decree Ne Temere on 2 


12 Notably the Brief of Urban VIII, Exponi Nobis, 14 August 1627, confirm- 
ing S.C.C. in Colonien., 5 September 1626, and Benedict XIV’s letter Paucis 
abhinc to the Archbishop of Goa, 19 March 1758. Cf. Collectanea S.C.PF., 
n. 1391. 


18 Quoted in Periodica, XXXVII (1948), 336. 
14 Ibid. 
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August 1907, was in no way different. Adverting to the fact 
that because of the difficulty of judging whether a quasi- 
domicile had been acquired, it bewailed the consequence that 
“not a few marriages have been exposed to the danger of nul- 
lity: many too, owing either to ignorance or fraud, have been 
found to be quite illegitimate and void,” results which it 
characterizes as “ deplorable ” and requiring a remedy.” 

Nevertheless Ne Temere made what was later evidently 
considered a retrograde step. It extended the obligation of ob- 
serving the Tridentine law to all those who were baptized in the 
Catholic Church, irrespective of subsequent upbringing, thus 
reversing the decision of 1859. 

In this respect Ne Temere in fact ran counter to the whole 
jurisprudence of the Church in the past. Until it appeared, 
the Church had consistently maintained its ban on marriages 
contracted in bad faith without the canonical form, while re- 
laxing it on those who though bound by the law contracted in 
good faith without the form. Now all that was altered. 
Everybody, in good faith or bad, who was bound to the form 
and did not observe it contracted invalidly. No account was 
taken of invincible ignorance. 

This surprising development soon brought its difficulties 
and repercussions. On 31 March 1911 the Holy Office modi- 
fied the practical working of the law by stating that the cate- 
gories of people covered by the 1859 reply should have re- 
course each time to the Holy Office. The law remained, but 
the practice returned to some extent to the previous discipline. 

Ten years after Ne Temere the law itself was changed again. 
The reversal of policy of 1907 was removed when canon 1099, 
§ 2, re-introduced the category of “ ab acatholicis nati, etsi in 
Keclesia catholica baptizati, qui ab infantili aetate in haeresi 
vel schismate aut infidelitate vel sine ulla religione adole- 
verunt, quoties cum parte acatholica contraxerint” and ex- 
empted them from the canonical form. 


15 Translated by C. J. Cronin, The New Matrimonial Legislation, p. 10. 
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The law had returned to its customary indulgence towards 
those who in the nature of things could not know of the law’s 
obligation. But it was soon evident that the difficulty was by 
no means solved. The passage just quoted from canon 1099, 
§2, although “it was meant to save the validity of mar- 
riages ” 1* remained a bone of contention for thirty years.” 

On 20 July 1929 the Code Commission declared that the 
words ab acatholicis nati included those born of mixed mar- 
riages, even when the promises had been given. On 25 July 
1931 this interpretation was stated by the Commission to be 
declarative and, therefore, according to canon 17, § 2, retro- 
active. On 17 February 1930 the Commission included the 
children of apostate Catholics under the exemption from the 
form.'* The same consideration of those in good faith charac- 
terizes all these replies. 

There were further difficulties about the words cum parte 
acatholica in the canon, and on 29 April 1940 the Code Com- 
mission ruled that “those born of non-Catholics” but bap- 
tized in the Catholic Church, who married unbaptized non- 
Catholics, though exempt from the Tridentine form, were 
bound by the impediment of disparity of worship and there- 
fore contracted with them invalidly.” 

On 1 August 1948 Pope Pius XII issued a Motu Proprio 
called Decretum: Ne Temere, which abrogated the whole pas- 
sage concerning ab acatholicis nati. The reason is given thus: 


The experience of thirty years has sufficiently shown that the 
exemption from observing the canonical form of marriage, 
which was given to this class of persons baptized in the Catho- 
lic Church, has not conduced to the good of souls, and has 
moreover very frequently multiplied difficulties in the solution 


16 Cf. Clergy Review, XLI (1956), 104. 


17 Difficulties of interpretation are well brought out, inter alia, in Periodica, 
XXXVII (1948), 341; Irish Ecclesiastical Record, December 1945, p. 440; 
Clergy Review, XVI (1939), 511; XXVII (1947), 348; XX XI (1949), 122. 


18 Cf. Bouscaren, Canon Law Digest, I, 543 ff. 
19 Cf. Canon Law Digest, II, 290. Clergy Review, XXV (1945), 122. 
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of cases; wherefore we have deemed it expedient that this ex- 
emption be revoked.” 


This straightforward method of cutting the Gordian knot 
was apparently welcomed by writers everywhere. Canon 
Mahoney wrote that “ this drastic treatment will be welcomed 
by everyone.” *! Fr. Conway concluded that the Motu 
Proprio “ makes an end of all these problems by the simple 
and thoroughgoing solution of removing the exception to the 
general principle altogether.” *° 

The effect of the Motu Proprio is that from 1 January 1949, 
when it came into force, all those baptized as Catholics, 
whether privately or publicly, whether they know it or not, are 
bound by the canonical form of marriage, no matter how they 
have been brought up. Moreover, a reply of the Code Com- 
mission made on 26 January 1949 decided that a putative mar- 
riage “is to be understood only of a marriage celebrated before 
the Church.” *° This interpretation of canon 1015, § 4, settled 
an old argument, namely whether marriage contracted outside 
the Church and invalid because of defect of form could be 
putative if the non-Catholic party were in good faith.* But it 
meant that those formerly exempted from the form by canon 
1099, § 2, could no longer contract either a valid or a putative 
marriage without the Tridentine form, even though both 
parties were in good faith. In virtue of canon 1114 it follows 
that their children are illegitimate.” 


20 Translation from Canon Law Digest, III, 464. 
21 Clergy Review, XXX (1948), 342. 


22 Trish Ecclesiastical Record, November 1948, p. 1020, repeated in Conway, 
Problems in Canon Law, p. 224. 


23 Canon Law Digest, III, 405. 
24 Cf. Mahoney, Questions and Answers, Vol. I, q. 345. 


“5 For Canon Mahoney’s view that there exists a centenary and immemorial 
custom in England of regarding the children of clandestine marriages as legiti- 
mate, ef. Clergy Review, XXXIV (1950), 45 and correspondence in the follow- 
ing December, January, February and March (1951) issues, summarized tbid., 
XLI (1956), 419, and in Mahoney, Priests’ Problems, q. 222. No such custom 
exists in Scotland where clandestine marriages were validly contracted until 
1908. 
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Let it be said at once that this is a matter of merely mate- 
rial evil. Those who do not know of their obligations do not 
sin if they do not fulfil the law. But even material evil is still 
evil in rerum natura. The Church has always been anxious to 
avoid invalid marriages even when they are merely material 
evils, as we have seen. 

Nor need it be said that the number of marriages invali- 
dated by the alteration of the law is so small as to be insignifi- 
cant. This is belied at once by the amount of legislation 
passed for precisely this section of baptized Catholics. It is 
belied also by the experience of priests in this country, who 
know that the leakage is enormous and that children of mixed 
marriages—of Catholic marriages too, for that matter—who 
are baptized in the Church are very often brought up as non- 
Catholics of one sort or another. There are no statistics avail- 
able, but the number of people invalidly married in perfect 
good faith must be very considerable. We meet a lot of them 
in our pastoral experience. How small a percentage are they 
of the whole? How many are there really? 

At a time when the Church continues to pass laws designed 
to avert unlawful and invalid marriages, “these grave evils 
against the sanctity of Christian marriage,” *° it seems curious 
that she should have gone so far in the opposite direction in 
her abrogation of the exemption of canon 1099, § 2. It may be 
that the Church actually intended to increase the number of 
invalid marriages. Fr. Creusen indeed seems to state this ex- 
plicitly, and his authority as a canonist and one close to the 
Holy See is very great. He makes the following astonishing 
declaration : 


26 Instruction of S. C. Sac., Sacrosanctum, 29 June 1941, in Canon Law Di- 
gest, II, 253. The instruction’s opening words contain the following statement 
of the Church’s perennial policy: “ The sacred institution of marriage. . . . has 
always been the object of earnest solicitude on the part of the Church, which 
has ordained appropriate precautions suited to its sacred character, to protect 
it from all danger of irreverence or invalidity.” (My italics.) 
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Validitas huius matrimonii bono animarum non favet; con- 
tra, obstaculum creat novae unioni, quae cum parte catholica 
inietur, indissolubilis erit, constitutioni familiae catholicae 
ortum dabit.?7 


This may be true in a Catholic country where the baptized 
Catholic who is brought up a non-Catholic is likely, if he mar- 
ries again, to want to marry a Catholic simply because there 
are more Catholics than non-Catholics about. In that sense 
the good of souls may be favored. But in most countries, 
where Catholics are not in the majority, particularly in those 
countries where the chances are that the second marriage will 
be with another non-Catholic, the argument just does not 
make sense. The people covered by canon 1099, § 2, were nor- 
mally presumed to be bona fide non-Catholics. Why should 
they want to marry Catholics rather than their own kind? 

If we follow Fr. Creusen’s argument to its logical conclusion 
for the generality of cases over the whole world, the net result 
of removing the exemption is to increase immensely the num- 
ber of marriages contracted invalidly in good faith. This 
seems to be quite contrary to the good of souls, not in its favor. 
Moreover, why stop there? Why not make all non-Catholic 
marriages invalid? Surely the good of souls in this sense 
would be served? Certainly the convenience of marriage tri- 
bunals would! The conclusion seems inescapable that the law 
may well work without notable disadvantages in Catholic 
countries, but when applied to predominantly non-Catholic 
countries it at once meets with very great difficulties.”* 

The fact that the Church herself has chopped and changed 
her legislation in the past—four times in the last 50 years— 
shows that she has not so far shown herself completely satis- 
fied with the law and its effects. It is not therefore either dis- 
loyal or even unusual to point out what appear to be anomalies 


27 Periodica, XXXVI (1948), 340. 


°8Canon Mahoney in Clergy Review, XXXII (1949), 196, maintains that 
from a “ practical point of view” these difficulties will not be great. We may 
not meet many of them, but they are still there, and need not be. 
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in the present state of the law. It is therefore my humble con- 
tention that such anomalies do now exist. The Church has 
always been concerned to lessen the grave evil of invalid and 
unlawful marriages, particularly among those who in the na- 
ture of things are ignorant of their obligation to contract ac- 
cording to her laws. Yet it is patent to all that the recent de- 
crees of August 1948 and January 1949 run plumb counter to 
that policy. 

At the risk of being tediously repetitious, I want to labor 
that point, because I think it needs laboring. Until Tametsi 
the Church was content to regulate without invalidating. 
Tametsi introduced the invalidating clause and the Tridentine 
form, to meet important pastoral needs. So far so good. But 
the following three hundred years and more saw a gradual 
mitigation of- the effects of the Tridentine law to safeguard 
bona fide marriages from the effects of the invalidating clause. 
Then came Ne Temere, which reversed this policy. But 
within ten years it was itself reversed by the introduction of 
canon 1099, § 2. For the next few years the same traditional 
process of benign interpretation can be discerned in the replies 
of the Code Commission. But then in 1948 and 1949 we have 
once more the same sort of reversal of policy as was made by 
Ne Temere. 

That of course is the Church’s business. No doubt she has 
her reasons and they are good ones. Nevertheless it is not to 
be disloyal to point out the facts. 

There is, however, yet another anomaly which is much more 
evident and from the legal point of view much more inexpli- 
cable. As the law now stands, certain of the Church’s subjects 
are under an obligation which in the nature of things is impos- 
sible for them to fulfil, and her priests appear to be bound to 
do and not to do the same thing at the same time. The law 
seems to be contradictory to itself. 

Let me illustrate this somewhat temerarious statement with 
a concrete case. Let us suppose that our old friend and uni- 
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versal rascal Titius, a Catholic, married Bertha, a non- 
Catholic, and had a son, Caius, who was baptized in due 
course. (It matters little whether Titius was a Catholic or 
not, or how Caius was baptized, provided he was baptized in 
Ecclesia catholica). Shortly afterwards, Titius dies and Bertha 
marries Sempronius, a non-Catholic like herself. They bring 
Caius up as a Protestant (whether ignorant of his Catholic 
baptism or not). At the age of twenty-two, Caius, a staunch 
churechgoer, wishes to marry Caia, fellow choir member. Now 
according to the present law of the Church, Caius and Caia are 
bound to be married before the parish priest and two wit- 
nesses. If they are not, their marriage is null and void, indeed 
it is not even putative, and their children are illegitimate and 
therefore by canon 984, n. 1°, irregular ex defectu. The law 
lays an obligation upon people who by the very nature of 
things cannot possibly know of it, an obligation which as an 
obligation is utterly nugatory, the only result of which is the 
invalidation of a marriage contracted in good faith. 

Moreover, as we have said, Caius and Caia are bound to be 
married before the parish priest and two witnesses. Is the 
priest expected to go ahead and marry them? If Caia is not 
baptized, there exists the impediment of disparity of worship, 
if she is baptized, that of mixed religion. In either case the 
parish priest is bound to extract from both parties (both good 
practising Protestants, be it noted) the usual promises to bring 
up all the children as Catholics, and from Caia the promise to 
let her husband practise his (Catholic) religion. If they re- 
fuse to sign these promises, as in the nature of things they 
must, he may not assist at the marriage, and if there is danger 
of the children being brought up as Protestants (as there will 
be in every case) he is forbidden by divine law to assist.” 

If the adage “ ad impossibile nemo tenetur” is ever appli- 
cable, it is applicable to Caius. The law obliging him to ob- 

29 Cf. canon 1060. I do not care for Canon Mahoney’s solution, that bishop 


or parish priest dispense such people from the canonical form, which does not 
seem practicable. Clergy Review, XXXIV (1950), 263. 
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serve the Tridentine form is a morally impossible law, and so 
lacking one of the essential elements of all law. “ Lex hu- 
mana,” says Noldin, with the body of theologians and canon- 
ists, “‘ debet esse . . . Possibile, non solum physice, sed etiam 
moraliter: . . . non cederet in bonum commune, si moraliter 
non esset possibilis: . . . Moraliter impossibile illud dicitur, 
quod solum cum magna difficultate, quae nempe prudentum 
iudicio superet humanas vires, effici potest.” *° Every word is 
relevant to our case. 

The conclusion that the present state of the law is anoma- 
lous seems inescapable. If so, the further conclusion must be 
drawn, that the law requires modification, as it has so often in 
the past. It is hard to see what modification is indicated. 
The clause of canon 1099, § 2, does not seem to have filled the 
bill. Is there any other alternative? In my opinion there is. 
But before I suggest it, we must consider my second thesis, 
since my suggested solution is likewise the solution of the 
problem contained in it. 


II. 


The second thesis may be formulated thus:—The invalidity 
involved in the present law is contrary to the good of souls and 
a fruitful source of the leakage. 

There can be few parochial priests, at least in non-Catholic 
countries, who have not met with Ne Temere marriages, in 
which the general pattern is so dishearteningly similar. A 
Catholic, sometimes belonging to a good home and brought up 
carefully in the knowledge and practice of the faith, more 
often a careless member of a family of shiftless Catholics, falls 
in love with a non-Catholic. Perhaps a dispensation is re- 
quested, perhaps even demanded, but is refused. More prob- 
ably because of carelessness about the law of God, or because 
the baby is on the way and haste is essential, or simply be- 
cause the non-Catholic refuses to comply with the Church’s 


30 Noldin, Summa Theologiae Moralis, I, § 139. 
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very comprehensive requirements, or for some other reason, 
they make no effort to obtain a dispensation and get married 
in a Registry Office or before a non-Catholic minister. 

It not infrequently happens that the Catholic later repents 
and wishes to return to the practice of his or her duties. 
Sometimes the non-Catholic is not at all unwilling that the 
children be brought up in the Catholic faith. But there is a 
stumbling block. The marriage is invalid and it must first be 
put right. We all know, of course, that if both parents agree 
to it, the children can be baptized and brought up as Catholics 
without convalidation of the marriage. But we know too that 
this is not a complete solution, and so often the Catholic party, 
debarred from the sacraments, does not bother to send the 
children to Mass and Catholic school, and if she does, the lack 
of parental example will prove detrimental in nine cases out 
of ten. And so in practice the real difficulty lies in convalidat- 
ing the marriage. This involves not one person, but two, one 
of them not a Catholic. As often as not the non-Catholic is in 
good faith and convinced that the marriage, celebrated accord- 
ing to the law of the land, is valid as far as he is concerned. 
He is prepared to go half way to meet his spouse’s religious 
scruples, but he considers it unreasonable to ask him to betray 
his principles and deny the validity of his marriage. He is not 
our subject, he has done what his church and the state say is 
necessary, he refuses to admit that he has been “ living in sin.” 
Who shall blame him? It is so hard to explain the meaning 
of “ contractus non claudicat,’ and we feel that to convince 
him we must almost put him into bad faith. 

The conclusion is, therefore, that in an appalling number of 
cases souls are lost to the Church simply because of the nullity 
of the marriage. What is worse, the repentance of a sinner is 
made dependent, not on the sinner’s own dispositions, but on 
the dispositions of another, and that other a non-Catholic. 
Were the marriage valid, the sinful Catholic party to it could 
be reconciled easily, even if an excommunication were attached 
to the law, and both the repentant sinner and perhaps the 
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family too could be admitted to the sacraments and active par- 
ticipation in the life and sacrifice of the Mystical Body. That 
is surely what the good of souls entails. 

Of course the objection will be made that the proper course 
for a Catholic party to a Ne Temere marriage would be to 
leave his or her non-Catholic spouse in the event of a refusal 
to convalidate. But how many of us could in conscience coun- 
sel such a course to the mother or father of a family? And 
w. at might the result be in civil law if the non-Catholic 
brought an action for alienation against us? And would the 
good of souls really be served if we did? 

It is true that in recent years the possibility of obtaining a 
sanatio in radice in such cases has substantially increased. As 
the law now stands, this is the only remedy open to us.** But 
surely a sanatio is an exceptional remedy. The fact is that 
there are many Ne Temere marriages which could be so con- 
validated, but priests and bishops are understandably sparing 
in their use of it. 

My submission is, therefore, that the law regarding the cele- 
bration of marriage is full of anomalies, that as it stands it 
multiplies the number of invalid marriages without any corre- 
sponding benefit to souls and contrary to the whole policy of 
the Church down the centuries, that in its invalidating clause 
it is a very powerful factor—perhaps the most powerful factor 
—in increasing the leakage and preventing the return of sin- 
ners to the sacraments, and that therefore it should be altered 
by abrogating the invalidating law. 


* * * * * 


I now come to some much needed constructive criticism. If 
T have established on the one hand that the effect of the recent 
decrees of 1948 and 1949 will be a disproportionate increase in 
the number of invalid marriages contracted in perfect good 
faith, and on the other that the invalidating clause has a posi- 
tively adverse influence on souls, I have merely shown that the 


81 Cf. Conway, Problems in Canon Law, p. 247; Irish Ecclesiastical Record, 
November 1954, p. 347. 
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law requires modification. The next step is to ask, what kind 
of modification? 

With due reverence and some trepidation I should like to 
put forward quite a simple solution which would, in my view, 
satisfy all the conditions. It is a far reaching solution, but one 
which retains the law as it now stands almost in its entirety. 
I want to retain the provisions of the Code, even including the 
alterations of 1948 and 1949, with one exception. I should like 
to see the invalidating effect of the law abolished. The law 
must insist on the celebration of Catholic marriage in the 
Church before parish priest and two witnesses. But not sub 
poena nullitatis. I should like the law to canonize the civil 
law for the celebration of marriage as it already does for the 
impediment of legal relationship. That would mean that pro- 
vided the marriage took place in a form recognized as valid by 
the civil law, it would be considered as valid by the Church. 
This would apply to those technically bound by the law, but 
invineibly ignorant of its provisions. Their failure to observe 
the form in good faith would have no effect on the validity of 
their marriage. On the other hand those who went through a 
form of marriage (civil or religious) in bad faith, while marry- 
ing validly indeed, would do so unlawfully and sinfully. In 
other words I want to see the law return to the state of things 
which obtained in these countries before Ne Temere, provided 
the civil forms are observed. 

Let it be made quite clear that I am as convinced as anyone 
that it is desirable, indeed necessary, to teach and insist that 
our Catholics marry in the Church, since they are administer- 
ing and receiving a Sacrament. The law binding them to do 
so must be emphasized and, if necessary, enforced with sanc- 
tions. If the Holy See were to see fit, the deterrent element 
could be preserved by introducing an excommunication latae 
sententiae, reserved perhaps to the Ordinary (as in canon 
2319), to be laid upon all those who married outside the 
Church, whether with a religious service or a merely civil cere- 
mony. This censure would have to be made known in season, 
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out of season. Then the immediate effect of the law on the 
Catholic party would be exactly the same as it is today, pro- 
vided he were in bad faith. He would not be admitted to the 
Sacraments until he repented and made proper satisfaction. 

Three manifest advantages would accrue from this change 
in the law. Firstly, those who married in good faith would be 
certainly validly married. Secondly, those who married in bad 
faith would only require to repent of their sins in order to be 
absolved and re-admitted to a full share in the life of the 
Mystical Body. The whole sordid business of trying to get the 
non-Catholic to agree to renewal of consent would be unneces- 
sary. And thirdly, failure on the part of the officiating priest 
to obtain proper powers to perform the marriage would not be 
visited on the hapless parties, for the marriage would be valid. 

What are the objections to this proposal? 

The first is that suppression of invalidity would at once 
lead to a spate of marriages outside the Church. I wonder if 
this argument holds any water at all. What exactly is the de- 
terrent value of the invalidating clause in itself, independent 
of the prohibition of the law? In my submission it is very 
small indeed. I suggest that for the average Catholic the de- 
terrent is the fact that disobedience means sin. Some will be 
affected by the further fact that those who commit this sin are 
denied the Sacraments, and are “ outside the Church.” This 
is precisely the effect of excommunication. As a deterrent this 
penalty would be just as effective, indeed more so. Nor is it 
valid to urge that in practice the penal code of the Church is a 
dead letter. It may be, post factwm, because of the many ex- 
cusing causes and in virtue of canon 2254 and the rest. But 
ante factum its value as a deterrent for the average Catholic 
is still strong, at least as strong as the invalidity. 

Would the procedural convenience of marriage tribunals be 
equally well served? Certainly. As far as they are concerned, 
certainty is what they want. My suggested law would supply 
this in abundance.” 


32 One further advantage would be that one of the most fruitful sources of 
difficulties, the jurisdiction required for valid asisstance at marriage, would 
practically disappear, since the marriage would be valid even if the priest had 
no powers. 
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What has been said seems to me to answer in advance any 
objection based on the possibility of the suggested change ad- 
versely affecting the good of souls. Many priests heartily 
agree with the view that suppression of the invalidating clause 
would result in many Catholics returning to the Sacraments 
who are now debarred from them, and many children being 
brought up as practising Catholics who today are not. 

A more serious difficulty is proposed by a fellow canonist. 
“There is the question of our own marriages in the Church. 
What proof would you add now for freedom to marry? If any 
and every marriage ceremony is a valid marriage, how can we 
be sure that a person who has travelled widely has not been 
previously marrried? Civil registration even in Britain can- 
not hold a candle to the Catholic system. What about other 
countries? ” I think the answer to this is that I do not want to 
change any of the existing machinery of the law, with the one 
exception of the invalidating clause. Even as things are, we 
have to rely on civil registration in the case of non-Catholics 
and converts, and I seriously question whether civil registra- 
tion today is all that defective. Generally speaking, even in 
less institutionalized lands than our own, the civil system 
works at least as well as our parochial system, and often is less 
liable to failure of the human element. I do not think the 
suggested alteration in the law would result in lack of ade- 
quate proof of marriage. 

Finally, there is one drawback in my suggestions, which 
existed and was recognized before Ne Temere in these islands. 
I think it is a serious drawback, but the problem it presents is 
not insoluble. The result of the proposed alteration of the law 
would be that some, even many, mixed marriages would be 
validly contracted by Catholics without the cautiones imposed 
by canon 1061, which embody the conditiones which are of 
divine law. This of course I have to admit. But is it not bet- 
ter that the unions be contracted validly without the cau- 
tiones than invalidly, and still without them? We have to 
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face up to the certainty that in 99 cases out of a hundred, the 
parties are going to go through a form of marriage, Church or 
no Church, invalidity or no. 

Moreover, even in this case, the number of Catholics seeking 
to put things right by returning to the Sacraments and bring- 
ing their children with them—and able to do so—would be 
very great indeed. In such cases the conditions would be ful- 
filled in substance, even though the cautiones were not signed 
in form. As for those whose non-Catholic spouses refused to 
allow the Catholic upbringing of the children, this would not 
be a bar to the Catholic party’s practice of the Catholic reli- 
gion, and perhaps would result in the softening of the non- 
Catholic’s heart. In other words, the new law would open the 
Sacraments to many, very many, to whom they are now denied 
irrevocably except in periculo mortis, and the results for good 
cannot fail to be immense. 
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THE CANONICAL STATUS OF A CLERIC 
LIVING OUTSIDE HIS OWN 
DIOCESE 


HE question of the canonical status of a priest living 

outside the diocese to which he belongs through ordi- 

nation did not arise as long as his ordination and his 
installation in an office were carried out jointly, i.e., both being 
effected by the same act of the Bishop. On principle, the 
ecclesiastical legislation up to the 13th century stipulated that 
admittance to the clerical state could be effected only if the 
appointment of the candidate to an office had already taken 
place or, at least, could be expected with certainty. In prac- 
tice, however, the custom of the so-called “ absolute ” ordina- 
tions, introduced by the Irish-Scottish monks, continued to 
survive, in spite of prohibitions issued by councils and particu- 
lar synods and, what is more, the practice was favored by the 
system of Eigenkirche. 

During the 12th century the institute of titulus ordinationis 
received a new meaning. It no longer meant the church to 
which the cleric in question belonged and in which he had an 
office, but rather it referred to the legal title of the cleric, in 
relation to his Bishop, to receive adequate support. The titu- 
lus ordinationis remained a definite office, namely, a benefice, 
until the Council of Trent. For the first time the Council of 
Trent introduced the servitium dioeceseos as an independent 
title of ordination. 

The clerics’ freedom of movement had been subject to differ- 
ent provisions during the centuries. It is an established fact 
that from the 5th century it was possible for a cleric to seek 
and obtain another office, different from his original title of 
ordination. When he moved to the territory of another Bishop, 
he needed a special letter from the Bishop who had ordained 
him (litterae formatae or dimissoriae) or, later, a letter from 
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the Archdeacon. But the permission to move into another 
diocese always had the effect that the cleric in question be- 
came a subject of the second Bishop, the more so since he 
obtained a benefice from the latter. Here also the Council of 
Trent introduced a new regulation. The cleric remained in- 
cardinated in the diocese of the Bishop who had ordained him, 
until he obtained a benefice in the diocese to which he had 
moved or until he had been transferred, through an agreement 
between the two Bishops, to the second Bishop’s diocese.’ 

The Code of Canon Law takes the same point of view. But 
nowadays it happens more often that a priest may leave the 
diocese to which he belongs by reason of his titulus ordina- 
tionis for a long period or even permanently, and settle in 
another diocese. Owing to the fact that the number of bene- 
fices has decreased, while ecclesiastical offices are not granted 
for life, the tie of clerics with their own dioceses has become 
looser. 

In addition, improved facilities of travel make changes 
easier ; furthermore, laws of the different States concerning the 
immigration of aliens have gradually become more liberal. 
The result of the development of the ecclesiastical sciences is 
that many priests hold the office of teacher or have other sci- 
entific occupation outside their own dioceses. In the unsettled 
political conditions after World Wars I and II, many millions 
of laymen and many thousands of priests left their native 
countries. The priests at the same time left the dioceses to 
which they belonged through ordination. Therefore, this prob- 
lem is of current interest, namely, the canonical status of a 
cleric now living permanently outside his native diocese. 

As is known, the Code of Canon Law does not regulate this 
matter explicitly. The following explanations, therefore, may 
contribute toward clarifying the problems related to this mat- 
ter. Here we meet an evident lacuna in the law which is 
referred to in canon 20. The regulations not found in the law 


1J. T. McBride, Incardination and Excardination of Seculars (Washington, 
1941); V. Fuchs, Der Ordinationstitel (Bonn-KGln, 1930). 
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can and must be supplied by applying the analogy of laws, the 
general principles of legal science with canonical equity, and 
the practice of Roman Curia. A constant, common doctrine 
which, in accordance with canon 20, would determine the ques- 
tion is not to be found. The manuals consider this question 
incidentally and with brevity.2 Finally, a source of special 
difficulty is that, as we shall see below, the laws considered on 
the basis of legal analogy are not always clear and unambigu- 
ous. In such a case canon 18 must also be applied. 


I 


In the first place, we must indicate how in practice this 
problem will arise, i.e., how and under what conditions a cleric 
may settle outside his own diocese. The rule of canon 143 is 
relatively clear: the cleric needs the explicit or presumed (an- 
ticipated) approval of his own Ordinary. This consent may 
be granted for a limited time or permanently (can. 114); it 
should be given in writing (can. 374, §1, nn. 1°-2°). In the 
event that the priest in question holds an office in his own dio- 
cese and may not easily be replaced, it is up to the Bishop to 
deny him the permission to depart (can. 128). 

The common law does not stipulate that the consent of the 
Ordinary of one’s future domicile is required to justify the 
change. In some places, as in the dioceses of Germany, a regu- 
lation of particular law exists which requires a permission on 
the part of Ordinary ad quem. The same norm governs Euro- 
pean priests about to go overseas. Such laws are to be ob- 
served, in deference to canon 8, §2. The permits granted by 
the two Bishops demand that the new domicile be acquired 
promptly. Otherwise, if no permission from the Ordinary ad 
quem were required, it might happen that the cleric would 
leave his native domicile without acquiring a new one. Before 
settling elsewhere he would be characterized as a vagus (can. 
91). The prohibition, clerici vagi nullatenus admittantur 


2The only monograph on this question is K. Hoffmann, “ Die Rechtsver- 
haltnisse eines ausserhalb seines Heimatbistums wohnenden Geistlichen,” 
Festschrift fiir Ed. Eichmann (Paderborn, 1940), pp. 419 ff. 
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(can. 111, § 1), is not meant for this case since it applies only 
to non-ineardinated clerics. On the other hand, a cleric ac- 
quires a domicile in the same way, viz., pursuant to canon 92, 
$1, as the layman. Belonging to a diocese by incardination 
does not mean that the cleric should have a necessary domicile 
in the meaning of canon 93, § 1, in the same diocese. This is 
a brief account of the procedure whereby a cleric, as a general 
rule, may obtain a new domicile outside his native diocese. 
There are two exceptions. First, when the cleric was not 
given an express permit to leave his own diocese but goes away 
presuming or anticipating permission. The common law does 
not contain positive regulations concerning the conditions 
under which it is permissible for a priest, having an office or not, 
to leave his native diocese without permission from his own 
Ordinary. As sufficient reason for leaving one’s native diocese 
with only presumed permission, we may consider the case 
where the cleric could not escape from danger, personally and 
unjustly threatening him, except by escape. This holds true 
when a priest, in a country under Communist rule, fears being 
arrested and imprisoned, not because of some kind of crime he 
has committed, but for exclusively political reasons. It might 
also be verified if a priest feared being punished by the secular 
authorities because of an act, not of political nature, which is 
not considered a crime in canon law, e.g., an offence against 
the foreign exchange regulations. On the other hand, it would 
not be correct to presume permission in order to escape from a 
persecution of the whole Church in a certain territory; the 
shepherd must not abandon the flock when it is facing danger.* 
The second case is had when in a given diocese the move- 
ment of clerics is regulated by special norms. In relation to 
the emigration of European priests overseas, for example, we 
have already mentioned special regulations. Besides these, 
there is a special regulation in force in Italy: those Italian 
priests who are to settle in another diocese for the purpose of 





3 J. Hollweck, Die kirchlichen Strafgesetze (Mainz, 1899), p. 347; A. Toso, 
Commentaria minora, II/1 (Roma, 1922), p. 85; L. M. Agius, Summarium 
iurium et officiorum parochorum (Napoli, 1953), p. 145. 
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studying or teaching need to be introduced or commended to 
the local Ordinary’s care by their own Bishops. 

What is to be done if a priest is to leave the domicile he has 
obtained in a diocese distinct from his original diocese of in- 
cardination in order to settle in a third one? Some commen- 
tators require that he seek permission from the Ordinary of his 
domicile. This problem is connected with another matter with 
which we shall deal in the next section. As a preliminary it 
may be said that this might be necessary if the priest in ques- 
tion holds an office or benefice in a diocese to which he does 
not belong by ineardination. If he has been dismissed for good 
by his original Ordinary, or permitted to depart for a fixed 
length of time but without indication of the place where he 
must stay, the priest is not bound, in our opinion, to approach 
the Bishop of his diocese of incardination for a new permis- 
sion. The ease is different if the permission was given for a 
determined territory. For instance, the Sacred Consistorial 
Congregation used to grant permission to priests emigrating 
overseas from Europe that they should go to a certain diocese. 


II 


In order to settle the canonical status of a priest in his new 
domicile, some commentators resort to canon 94, § 1, empha- 
sizing that the above-mentioned priest is from this time on 
subject to two Bishops, his native Bishop and the Bishop of 
his new domicile. They hold that, by virtue of the canon 
mentioned, the Bishop of domicile is also the “ proper” Ordi- 
nary of such a priest, so that when the Code says “ Ordinarius 
suus”’ or “ Ordinarius proprius,” he is competent. But we 
cannot accept this interpretation. The following arguments 
prove that Ordinarius proprius and Ordinarius loci, in regard 
to clerics, are not identical: 


(1) The Code itself distinguishes between these two notions. 
In fact, it apparently puts them on an equal footing only in 
canon 1503, which says that the cleric as well as the layman 
needs to get permission either from the Holy See or from “ his 
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own ” Bishop (and as a matter of course that of the local Ordi- 
nary) for taking up a collection. But since laymen do not 
have a “ proper” Ordinary other than the one of their domi- 
cile, it might seem that this should hold true also for clerics. 
On the other hand, the following canons treat the “ proper ” 
and the “local” Ordinary as distinct from one another: 112, 
114, 149, 1286, §$ 1-2. That the legislator did not intend to 
include the regular Superior under Ordinarius proprius is evi- 
dent from canon 126: “ Omnes sacerdotes saeculares ...a 
proprio Ordinario determinandum.” Canon 639 has to be con- 
sidered also, according to which the exclaustrated regular is 
subject to the local Ordinary etiam ratione voti oboedientiae. 
If the local Ordinary obtained jurisdiction even over a non- 
incardinated cleric, it would have been sufficient to say the 
exclaustrated religious has been subjected to the authority of 
his Bishop of domicile. The invocation of the religious pro- 
fession, as an additional source of obligation, has meaning only 
if the powers of local Ordinary over the non-incardinated 
clerics are not unrestricted; otherwise it would not be possible 
to increase them. 

(2) Decrees issued after the Code continue to distinguish 
the local Ordinary from the Ordinary of the diocese to which 
the cleric belongs through incardination. The priest staying 
in a diocese outside his own is not at all exempt from the juris- 
diction of the local Ordinary. The particular details of this 
will be dealt with in section III below, but the local Ordinary 
is invariably to be distinguished from the Ordinary to whom 
the priest is subject by virtue of incardination. The recent 
norms given by the Holy See which we will now review are 
partly of a particular nature. They are not to be considered 
an authoritative exegesis, having binding force for the whole 
Church, but only as conjectural evidence of the legislator’s in- 
tention (mens legislatoris, canon 18). This holds, in the first 
instance, for the two Instructions which regulate the status of 
Italian priests studying at a university or teaching in schools. 
The Circular Letter of the Secretary of State, Cardinal Gas- 
parri, of November 18, 1920, to which much importance has 
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to be attached because of the high authority of the Cardinal, 
decrees only that the priest’s Ordinary shall commend him to 
the special care of the Ordinary of his new domicile so that the 
latter may watch over the priest. It is expressly pointed out 
that the priest is to continue to be subject to his own Ordi- 
nary.* Likewise, the Decree of the Sacred Congregation of 
the Council of February 22, 1927, applies merely to Italy. It 
refers expressly to canon 94, stating: “ The priest who under- 
takes the duties of a teacher in a foreign diocese has to present 
himself without delay to the local Ordinary, considering him, 
in virtue of canon 94, as his Ordinary (swum Ordinarium 
habeat) during his sojourn and submitting to the supervision, 
authority, and penal jurisdiction (correctioni) of the same.” 
Furthermore, it explains what rights the local Ordinary ob- 
tains over the extern priest. This is partly a question of mat- 
ters which belong to the Bishop by right, and are specified here 
for clarity’s sake, and partly indicated so that the extern priest 
may be required by the local Ordinary to serve at a certain 
church (ut sacerdos alicui ecclesiae sit addictus). This is 
special law which is valid only in the territory for which it was 
issued.° 


In the Instructions on the Emigration of European clerics 
overseas, no directives are given as to the canonical status of 
the emigrating priests, but the practice of the Roman Curia in 
this matter is very revealing. The blank on which the permis- 
sion to stay in a foreign diocese is granted distinguishes defi- 
nitely between the two Bishops. Here is the exact language 
of this significant document: 


Since the priest N. N. from the (Arch) diocese of X has applied 
for permission to stay in the (Arch) diocese of Y, this S. Congre- 
gation, after having taken the letters of the priest’s own Ordi- 
nary and of the local Ordinary into consideration, pursuant to 
the provisions of Apostolic Constitution Exul Familia, tit. II, 


4 Segreteria di Stato, November 18, 1920, in Archiv fiir katholisches Kirchen- 
recht, CVII (1927), 672. 


5§. C. Concilii, February 22, 1927—AAS, XIX (1927), 99. 
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ch. I, nn. 2-3, grants the permission for the petitioner to stay 
in the above (Arch)diocese for ........ Servatis de caetero 
servandis and without prejudice to the obligation to inform the 
proper Ordinary concerning his conduct of life.® 


Were the “ proper ” Ordinary synonymous with “ local ” Ordi- 
narius, the last sentence would be superfluous. It is to be 
emphasized that this permission supposes that the priest in 
question has already been staying in the foreign diocese for 
some time. Moreover, the Instructions concerning mission- 
aries for emigrants restrict the jurisdiction of the local Ordi- 
nary over the emigrant priests in the following way: “The 
missionaries of emigrants are, during their activity, fully sub- 
mitted to the jurisdiction of the local Ordinary with regard to 
both the exercise of their sacred duties and their discipline.” ‘ 
If certain stipulations in the Code require the proper Ordinary 
to do something for the cleric or to exercise certain rights over 
him, in the present case these would be identical with the 
rights and duties of the local Ordinary, and thus the restric- 
tion would be superfluous. 

To clarify the intentions of the legislator, we will enumerate 
briefly the Instructions given to the Oriental Churches on the 
same matter. The decree of the Congregation for the Oriental 
Church issued on September 26, 1932, says: “‘ The above priest 
staying in an alien Diocese is subject to the local Ordinary 
and shall obey his precepts as to discipline, but his subjection 
to his proper Bishop or, respectively, Patriarch will remain 


6 Sacra Congregatio Consistorialis. 


See ee 
Cum sacerdos ........ (archi) dioecesis ........ veniam postulaverit diutius 
permanendi in (archi)dioecesi ........ haec 8S. Congregatio, attentis litteris 


Ordinarii proprii eiusdem sacerdotis et Ordinarii loci commorationis, iuxta 
normas in Constitutione Apostolica “ Exul Familia”, tit. alt., c. I, nn. 2 
et 3 statutas, benigne indulget ut Orator in memorata (archi)dioecesi ad- 
huc permaneat ........ ; servatis in reliquo de iure servandis; firma tamen 
obligatione proprium Ordinarium, saltem quotannis, de suae vitae ratione 
dicendi. 
Datum Romae, ex Aedibus S. Congregationis Consistorialis, die ........ 
7 AAS, XLIV (1952), 700. 
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unchanged.” * Here again we see the restriction in omnibus 
quae ad disciplinam pertinent. The new constitutional law of 
the Oriental Churches regulates this problem expressly: 


The cleric who stays outside his own diocese teaching or study- 
ing or for some other just cause, for any period of time, shall 
present himself to the local Ordinary (Hierarcha), taking him 
for his Ordinary (ut swum Hierarcham), as to the duties of his 
profession, and being subordinated to his authority, supervision, 
and correction.® 


There is no indication that the local Ordinary should possess 
the same power over the priest of an alien diocese as the 
priest’s proper Ordinary. This argument is worthy of con- 
sideration, all the more since the preceding canon agrees ver- 
batim with the corresponding one of the Latin Code. 


III 


Let us now see the particular matters in which the priest 
living outside his own diocese continues to be subordinated to 
his own Bishop and in what ways he will be subordinated to 
the local Ordinary. In order to prevent repetitions, it will 
better serve our purpose to analyze individual cases of respec- 
tive jurisdiction. The opinion generally held by the canonists 
is that we must distinguish the following kinds of jurisdiction: 


(1) in contentiosis 
iudicialis { 
(2) in criminalibus 
Turisdictio 
(3) gratiosa 
(4) legislativa 
(5) administrativa 


non-iudicialis { 


praeceptiva 


These we will comment upon one by one. Throughout “ proper 
Ordinary ” refers to the Bishop of the diocese in which the 


8§. Congr. pro Eccl. Orientali, September 26, 1932—AAS, XXIV (1932), 345, 
n. 2. 


® Litt. Apost. Cleri sanctitati, canon 87, 
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priest is incardinated; “local Ordinary ” refers to the Bishop 
of the diocese in which the extern priest is living. 


(1) Civil suits against a priest living outside his own dio- 
cese are within the local Ordinary’s competence (can. 1561). 
Therefore, an action against a cleric living elsewhere cannot 
be taken to the Tribunal of his proper Bishop, for the latter 
is relatively incompetent (can. 1559, §§ 1-2). The only excep- 
tions are those actions which by reason of special regulations 
(can. 1560, 1564, 1565, § 1, 1567) may or must be tried by 
another Tribunal than that of the defendant’s domicile. 


(2) On principle, in criminal cases neither the “ proper” 
nor the “local” Ordinary is competent, but rather it is the 
Tribunal of the territory where the crime was committed (can. 
1566, $1). Apart from that, the proper Ordinary remains en- 
tirely free, to the extent of his power, to give orders to the 
cleric staying outside of his native diocese, to threaten him 
with penalties and to punish him if he violates the law, even 
though the delict has been committed outside the territory of 
the proper Ordinary (can. 2220, §1). It is self evident that 
the local Ordinary has the right to confirm his laws and pre- 
cepts, so far as extern priests are concerned, through threats of 
penalties. 

Incitement against the authority or the precepts of the 
proper Ordinary and prosecution of him in a secular trial (can. 
2331, §§ 1-2, 2341, 2344), are to be interpreted as the Code 
formulates them (can. 18); in other words, the local Ordinary 
is not included. 

The penalties stipulated by canon 2331, § 1, are likewise 
only applicable when the proper Ordinary is involved. Much 
as the local Bishop should have the right to impose or to forbid 
activity to a priest staying in his territory, it will not suffice, 
on the ground of the canon mentioned, to inflict a penalty 
upon a transgressor. But the Ordinarius loci can invoke 
canons 2220, § 1, and 2222, § 1. 

As for the other passages of the penal law which name the 
“proper” Ordinary expressly, canon 18 also holds true. In 
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detail, the proper Ordinary remains competent in the follow- 
ing cases: 


(a) Violence against a simple cleric. It is within the compe- 
tence of the proper Ordinary to declare the excommunication 
for this crime, to enlarge upon it through other (vindicative) 
penalties, and to absolve from the excommunication, according 
to canon 2343, §4. The absolution of the latae sententiae 
excommunication may also be obtained from the local Ordi- 
nary (can. 2253, n. 3°), unless it had been declared by sentence 
(can. 2253, n. 2°). 

(b) It is reserved to the proper Ordinary to prosecute the 
desertion of a duty or office assigned by him (can. 2399). 

(c) Certain crimes regarding church property (can. 2346). 

(d) The submission of a petition with false allegations to 
the Pope or to the local Ordinary (can. 2361). 


It should be added that mention of the Ordinarius proprius 
in canons 2331 and 2344 refers to the fact of the crime; the 
penalty may be imposed by the local Ordinary as well as by 
the proper Ordinary, because the law contains no special regu- 
lation. According to canon 2361, it is the local Ordinary who 
is protected against fraudulent petitions, but it is the proper 
Ordinary who has the right of penal jurisdiction. This seem- 
ing discrepancy might be justified by practical considerations: 
an extern priest who commits such a crime should have been 
expelled by the local Ordinary against whom he has perpe- 
trated it. 

When the penal law says Ordinarius only, the local Ordinary 
has the right to inflict punishment upon an extern priest or to 
absolve him from a latae sententiae penalty. The proper 
Bishop, in our view, is not meant. In all the cases which are 
not mentioned above, penal jurisdiction against a priest settled 
in the diocese belongs to the local Ordinary, unless, on the 
basis of canon 1566, $1, another Ordinary—that is, a third 
Ordinary distinct from the local and proper Ordinaries—should 
have authority. 
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(3) After this we may analyze the problem of iurisdictio 
gratiosa, i.e., the cases in which a favor, such as a dispensation, 
a permission, or a privilege, is granted at the request of the 
extern priest. Is he entitled to call upon the iurisdictio grati- 
osa of his Bishop of domicile? Has the Bishop the right to 
exercise this kind of jurisdiction in favor of the extern cleric? 

To the exclusion of the proper Ordinary’s power, the local 
Ordinary has the right to grant the following favors to the 
extern priest staying in his diocese: 


(a) Permission to prosecute a cleric before a secular tribu- 
nal (can. 120, § 2, and 2341). 

(b) Permission for bination (can. 806, § 1). 

(ec) Consideration of the question of giving bail (can. 137). 

(d) Dispensation from fast and abstinence (can. 1245, § 1). 

(e) Dispensation from laws enacted by himself (can. 80). 


Both the local Bishop and the proper Ordinary have the 
right to grant the following favors: 

(a) Lifting of the irregularity arising from mental illness 
(can. 84, n. 3°). 

(b) Dispensation from an irregularity arising from an occult 
crime (can. 990, § 1). 

(c) Dispensation from oaths and private vows (can. 1313, 
n. 1°, and 1320). 

(d) Permission to read a prohibited book (can. 1402, §§ 1-2). 

(e) Dispensation from any ecclesiastical law in case of a 
doubt of fact (can. 15). 

(f) Transmission of a petition to the Holy See for any favor. 


Only the proper Bishop has the right to grant the foliowing 
to his cleric who is in another diocese: 


(a) Excardination (can. 112). 

(b) Permission to administer secular property (can. 139, 
$3). 

(c) Permission for political activity (can. 139, § 4). 

(d) Permission to volunteer for military service (can. 144, 


$1). 
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(e) Certification of qualification for certain offices (can. 
149). 

(f{) Consent to an appointment as honorary canon in an- 
other diocese (can. 406, § 2). 

(g) Consent to join a religious institute (can. 542, n. 2°). 

(h) Issuance of a celebret (can. 804, § 1). 

(i) Permission to take up a collection (can. 1503). 

(j) Imprimatur of works subject to previous censorship 
(can. 1385, § 2). 

(k) Permission to publish books and items not requiring 
previous censorship (can. 1386, § 1). 


It should be mentioned that the wording of canon 406, § 2— 
cui subiectus est nominandus—seems to include the local Ordi- 
nary as well as the proper Ordinary. But equity requires the 
rejection of such an interpretation. It would be strange that 
this important appointment as honorary canon should be made 
without the knowledge of the Ordinarius proprius. Similarly 
canon 542, n. 2°, says Ordinarius loci, but it would be unjust 
if the local Ordinary could grant the permission for an extern 
priest to enter a religious institute, to the detriment of the 
proper Bishop’s interests. 


(4) The cleric living outside his own diocese has the follow- 
ing relation to the particular laws of his own diocese and those 
of his domicile. 

The laws of the diocese to which he belongs through incardi- 
nation do not bind him, as those laws are territorial (can. 8, 
§ 2), affecting only residents (can. 13, §2). The same holds 
true during a short sojourn in the native diocese by the cleric 
while he keeps his domicile in the other diocese. Exceptions 
are the law concerning the period of spiritual exercises (can. 
126) and cases where the diocesan law states that it will oblige 
outside the diocese also. 

On the other hand, the extern priest must respect fully the 
particular laws of the diocese where he is staying as long as he 
resides there (can. 13, § 2). The Code mentions this expressly 
in relation to ascetical practices (can. 125), frequenting of 
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public taverns (can. 138), the so-called triennial examinations 
(can. 130), clergy conferences (can. 131, § 3), clerical attire 
(can. 136, § 1), the frequency of celebrating Mass (can. 805), 
the matter and method of teaching Christian doctrine (can. 
1336), the particular fasts of the diocese (can. 1244, § 2), and 
the administration of funds for pious purposes (can. 1516, 
§§ 1-2). 


(5) In practice, the question of how far the priest living 
outside his native diocese is subordinated to the administra- 
tive powers (iurisdictio praeceptiva) of his own Bishop and 
the Bishop of his domicile may be of the greatest importance. 
The Code expressly states that the proper Ordinary has the 
right to recall the cleric (can. 144) and to give him another 
post (can. 128). The Bishop is, for his part, obliged to give 
him an office or, if need be, to provide for his sustenance (can. 
981, n. 2°). This case may arise if the priest keeps his domi- 
cile in an alien diocese, e.g., because unable to work as a result 
of illness. On the basis of canon 143, the proper Ordinary has 
the right to grant or to deny permission for the cleric to move 
into a third diocese. He is the one to whom the priest trans- 
mits Mass stipends he has not yet fulfilled (can. 841, § 1). 

The local Ordinary is to be respected by the extern priest 
because he possesses authority over him (can. 106, n. 2°). But 
does this also hold in relation to obedience, as certain commen- 
tators state, referring to canons 94 and 127-128? As already 
proved, the legislator did not intend to identify the two Ordi- 
naries in their relations to the cleric in question. The argu- 
ments we have discussed might demonstrate that, apart from 
the authority described already and the right of surveillance, 
the local Ordinary has no other powers over the cleric. The 
local Ordinary has the right of course to expel the extern cleric 
for a just reason (can. 144), to prosecute offences against the 
law of sacred celibacy (can. 133, §3), to oblige the cleric to 
supply catechetical instruction in a parish church (can. 1333, 
§ 2), and to preach a short sermon on Sundays and holidays 
(can. 1345). The extern priest has to carry out such require- 
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met’: ‘ut it does not hold true that the local Ordinary. by 
virtue u. canon 128, could oblige an alien priest to take over 
an office or to execute an order given to him, or to accept dele- 
gated jurisdiction, should this be for hearing confessions, 
preaching, or other matters. Nor does the refusal to accept 
such a precept involve any punishment or expulsion from the 
diocese. In the same way the local Ordinary cannot forbid a 
cleric, legitimately residing in his diocese, to accept secular 
employment which is not forbidden in canon 139. 

More often than not it happens that the cleric of another 
diocese applies to the local Ordinary to obtain an office. This 
is quite possible, for the Code does not forbid the conferral of 
an office or a benefice on an extern priest. It stands to reason 
that this priest has to obey the instructions of the local Ordi- 
nary while fulfilling his duty and is accountable to him (can. 
334, § 1, and 335, $1). But is the cleric totally subordinated 
to the local Bishop through the implied agreement? In mat- 
ters which are connected with the office agreed upon, the priest 
is certainly subordinated to the local Ordinary. In this way, 
the priest who was appointed as assistant could not refuse to 
accept jurisdiction for hearing confessions and for preaching. 
Nor should it be possible for him to relinquish his office arbi- 
trarily. But whatever is outside the agreement, with due con- 
sideration to local customs, may be refused. By the implied 
contract between the local Ordinary and the priest of another 
diocese, no prejudice is given to the power of the cleric’s proper 
Ordinary over the priest. 


ALEXANDER SZENTIRMAI, 8.T.D. 


Koster MEIERHOFEN, AUSTRIA 








Cases and Studies 


APPOINTMENT OF PARISH PRIESTS 


We take for granted that, as in the United States, there are 
parishes in the dioceses of India! and that those parishes are all 
benefices.2_ The question we wish to consider here is this: How are 
parish priests appointed? Or better, what are the various acts that 
go to form the appointment of a pastor to a given parish? 

The doctrine of the Code on this point is scattered in several 
places. In the following pages we shall make an attempt to piece 
that doctrine together and explain in order the various steps in the 
appointment of a parish priest. 

As is well-known, there are according to the Code two kinds of 
benefices—consistorial and non-consistorial. The Holy See alone 
makes appointments to all consistorial benefices, e.g., the bishoprics. 
The appointment comprises several juridical acts, namely: 

1. The selection of a fit person for the office. This may be done 
in several ways. In some places the cathedral chapter elects a can- 
didate for the vacant see. Through concordats or rights of patron- 
age governments may select one or more persons for vacant bishop- 
rics. In any case the Holy See has the last word in selecting or 
accepting a name proposed by others. 

2. The granting of office or authority. The Pope alone is com- 
petent to do this and he does so by issuing apostolic letters to that 
effect. On receipt of this document, the person so chosen must re- 
ceive episcopal consecration, if he is not already a bishop, within 
three months under pain of losing the income of the benefice, and 
within six months under pain of nullity of appointment (c.2398). 


1Cf. Acta et Decreta Primi Concilii Plenarii Indiae, nn. 108, 109; The 
Clergy Monthly (Ranchi, India: Catholic Press), XIII (1949), 90, 125. 


2Cf. Acta et Decreta Primi Concilii Plenarii Indiae, nn. 83, 84, 269; The 
Clergy Monthly, VIII (1944), 157, 254, 309. 
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3. The taking possession of the see. A bishop-elect may take 
possession of the diocese to which he has been appointed even be- 
fore his consecration, either in person or by proxy. He does so by 
showing the letter of appointment to the cathedral chapter, or to 
the board of diocesan consultors, as in India, in the presence of the 
chancellor of the diocese. This juridical act of taking possession of 
the diocese has a great importance in law. Before that moment he 
may not himself or through others interfere in any way in the gov- 
ernment of the diocese (c.334). 

From that moment, however, he begins to enjoy all the rights of 
the local ordinary (c.1472) and to govern the diocese both in tem- 
poral and spiritual matters, with legislative, judicial, and coercive 
power, to be exercised according to law (c.335). 

Very similar to this in procedure is the appointment of a parish 
priest. In this case the part of the Holy See is taken by the bishop 
of the diocese. The appointment of a pastor also comprises three 
several acts: 

1. The selection of a suitable priest (c.453) for the vacant par- 
ish, taking into account the needs of time and place. The actual 
selection of the priest, however, is not necessarily done by the 
bishop himself. If he does so, it is known as free grant or libera 
collatio. Thus he has by presumption of law the right to confer all 
offices and benefices within his own territory, unless they become 
reserved to the Holy See (cc.152; 1432). The selection of a candi- 
date for an office or benefice may also pertain by law or custom to 
other persons, physical or moral: 

(a) One of the important privileges of a founder or patron of a 
church is the right to present a cleric to the vacant church or bene- 
fice (c.1455) within four months of notification of the vacancy of 
the benefice as issued by the bishop (c.1457). If the patron fails 
to act within the prescribed period, the bishop makes a free ap- 
pointment for this one time (c.1458). If the bishop rejects the 
candidate presented as unsuited for the office, the patron may offer 
another one, within the four-month time limit. If even this second 
candidate fails to gain the approval of the bishop, the parish may 
for that instance be filled by free choice, unless the aggrieved party 
takes the case to the Holy See within ten days of the notification 
of the rejection of the candidates (c.1465). But “clerics or lay 
persons who knowingly present or nominate an unworthy candidate 





196 THE JURIST 


are ipso facto deprived for that time of the right to present or 
nominate ” (c¢.2391, § 3). 

Having been taught by centuries of sad experience all over the 
world, the Church has now decided in canon 1450 that no right of 
patronage may be validly constituted in future under any title. As 
to the patronages existing prior to the Code, the bishops should 
consider it their duty to persuade the patron to accept,* instead of 
the right of patronage which they had been enjoying, spiritual suf- 
frages, even perpetual ones, for themselves and for members of their 
family (c.1451). If they refuse to yield their right of patronage, it 
is subjected to very many restrictions in the canons that follow, 
which it would not serve our purpose to explain here. 

(b) By election. If somewhere as, e.g., in the parishes of the 
Sacred Heart and the Holy Rosary, Calcutta,* the parishioners 
have the right to choose their own pastor, the bishop proposes three 
names to them. They elect one of the priests thus proposed accord- 
ing to the rule laid down in canon 101, that is, by absolute majority 
of those who vote (not counting invalid votes) on the first and sec- 
ond ballot, or by relative majority on the third ballot. If in this 
third ballot two or three of the candidates secure an equal number 
of votes, then all must be presented to the bishop so that he may 
select the most suitable one (c.1460). 

(c) By nomination by a religious superior. With an indult of the 
Holy See a bishop may unite a parish to a moral person such as a 
religious house, a monastery or a seminary, pleno jure, so that 
the moral person itself becomes the habitual parish priest (¢.451);° 
the actual exercise of the care of souls, however, must be entrusted 
to a priest called the parochial vicar (c.452). It is the right of the 
head of these institutions to select this parochial vicar and nomi- 
nate or present him to the bishop (c.1425, § 2). 

(d) By appointment by the Holy See. By reason of the primacy 
of jurisdiction the Pope has the right to appoint parish priests to 
all the vacant parishes in the whole world (c.1431). In practice, 
however, he does not make use of this right, but each bishop is left 
free to make these appointments in his diocese (c.1432). At present 


3 Cf. P.C.I., November 12, 1922, vi~AAS, XIV (1922), 663. 
4 Statuta Archidioecesis Calcuttensis (1953), n. 386. 


5 The Oriental Code has suppressed this provision in canon 490 of the motu 
proprio Cleri sanctitatt. 
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the Code reserves to the Holy See the appointment to parishes in 
the following cases only: 

i) If the bishop fails to confer the parish within six months of the 
vacancy, unless peculiar local or personal considerations seem to 
render a delay advisable (c.458), it then devolves on the Holy See 
to do so (¢.1432, §3). The peculiar circumstances of places and 
persons include of course the absolute shortage of priests for the 
position,® but not the economic needs of the diocese,’ for example, 
in order that the bishop might appropriate part of the income of 
the vacant parish for the common good of the diocese (c.1481). 

ii) If the parish priest were to die in the city of Rome. 

iii) If a pastor’s appointment is vitiated by simony, as when a 
part of the income of the benefice is used as a bribe to those who 
are concerned with the appointment (c.1441). 

iv) If the Pope accepted the resignation of a pastor, or promoted 
him, e.g., to the episcopate, transferred him or deprived him of the 
parish. 

v) If the parish became vacant through the death, promotion, 
resignation or transfer of a member of the Pontifical Household, 
even though honorary, e.g., domestic prelate or papal chamberlain 
(c.1435). 

As can be easily imagined, some of these modes of papal reserva- 
tions of benefices, for example, the last two mentioned, are capable 
of setting up a kind of chain reaction. Thus if a pastor is trans- 
ferred by Rome to a parish left vacant in any of the ways men- 
tioned above, the parish this pastor leaves vacant then becomes re- 
served to the Holy See, and so on. 

Some of the bishops foresaw this possibility clearly and took 
steps to prevent it in this way. They first asked the pastor whom 
they wanted to recommend to the reserved parish to resign his own 
parish and then proposed his name to Rome for the reserved parish. 
If Rome accepted the recommendation and appointed him to the 
reserved parish, this priest then would have held no benefice at the 
moment of his appointment and so the parish he had left would not 
fall under papal reservation. Thus they thought the chain would 
be broken effectively. 


§P.C.I., November 24, 1920—AAS, XII (1920), 577. 
TPC, May 3, 1945—AAS, XXXVII (1945), 149. 
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But the Holy See did not countenance this device. The Sacred 
Congregation of the Council decided on December 20, 1942, that a 
benefice which has been resigned in view of another benefice which 
is reserved, is in itself reserved to the Holy See: ® 

The parishes or benefices reserved to the Holy See are usually 
conferred on the local clergy. The Holy See in this case stands for 
the Apostolic Datary (c.261) which does not as a rule know the 
local clergy. The local ordinary therefore must supply the neces- 
sary information, according to reguiations issued on November 20, 
1930, which are as follows: 

i) “ Between the day of the vacancy of a reserved benefice, or 
between the day of its devolution, and the day when recourse is to 
be made to the Holy See, a certain period of time should intervene, 
so that the clergy of the diocese may have timely notice of the con- 
ferring of the benefice, which is reserved to the Supreme Pontiff.” 

ii) The bishop then sends to the Apostolic Datary the names of 
all priests “who desire the benefice, together with testimonials as 
to their age, studies, life, morals, the offices which they have credit- 
ably held, and their fitness for the functions of the benefice in ques- 
tion; and they shall indicate at least three, if possible, as the more 
worthy.” 

iii) Furthermore, the judgment of the bishop “ is always required 
upon the learning, piety, zeal for souls, and fitness of the candidates 
for the parish in question—to which, according to ¢.459, only the 
more worthy is to be appointed—and this judgment is a grave re- 
sponsibility in conscience upon the Ordinary.” ® 

2. The next step in the appointment of a parish priest is the 
conferring of the office of pastor by the lawful ecclesiastical au- 
thority on the priest selected for it in any of the ways described 
above. This is the most important step in any appointment to ec- 
clesiastical posts, for no office in the Church may be validly held 
without its being granted by the competent ecclesiastical authority 
according to the sacred canons (c.147). 

This canonical provision also may be done in several ways. 
When the bishop himself selects a priest for a vacant parish, the 
grant of the pastoral office is technically know as libera collatio 
(c.152). In this case, therefore, the selection of the priest and the 


8 AAS, XXXV (1943), 148. 
9 AAS, XXII (1930), 525; Bouscaren, The Canon Law Digest, I, 221. 
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granting of the office may be accomplished by one and the same 
act. The appointment to a parish made in this way is so important 
in the eyes of the Church that the Code reserves it to the bishop 
himself. Therefore the vicar general may not make this kind of 
appointment without a special mandate from the bishop, nor may 
a vicar capitular do so, except when the see has been vacant for at 
least one year (c.455). 

Similarly, when the Holy See appoints a pastor to a reserved par- 
ish in the manner described above, both the nomination of the 
priest and the conferring of the office again coincide in the issue of 
the necessary document of appointment. No one else may do so 
validly (1434). 

When a priest is presented or nominated to a vacant parish by 
its patron or superior, the bishop agreeing to it is said to institute 
the candidate (c.456), whereas when an election has preceded he is 
said to confirm it (c.148). In all this the bishop must pay atten- 
tion to canon 459, which says that he is bound by a grave obliga- 
tion of conscience to give the vacant parish to the priest whom he 
judges best qualified, and to avoid all favoritism. In case of the 
vacancy of the dioecese it devolves on the vicar capitular to per- 
form these duties (c.455, §2). This canonical institution must be 
granted within two months of presentation (c.1467) (tempus utile) ; 
otherwise it devolves on the metropolitan to grant the institution 
(c.274, n. 1°). Whoever grants the canonical institution must do so 
in writing, though not under pain of nullity of the provision (¢.159). 

3. Investiture, installation, induction, or taking possession of the 
parish (c.461). In order to become a parish priest or act as a 
pastor with all the rights and duties with which the Code invests 
him, it is not enough to be merely appointed to a parish either by 
the bishop or by the Pope. A further and a most important step 
or juridical act is needed—the investiture or taking possession of 
the parish. This the appointed pastor may not do on his own au- 
thority; he must be installed by the bishop or the vicar general or 
by a priest delegated by either of them (c.1443). However, the 
pastor may take possession of the parish either in person or by 
proxy (c.1445). 

The installation (missio in possessionem or institutio corporalis) 
comprises the following acts: 
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(a) The bishop fixes the time or the day when the installation 
must take place. If it does not take place on the day or within the 
time fixed, with no valid reason for the failure, the bishop either de- 
clares the parish vacant again or on request he may prorogue the 
time or day (c.1442/2), 

(b) The actual rite or procedure of installation. Unlike the case 
of bishops (c.334, § 3), their coadjutors (c.353), vicars or prefects 
apostolic (c.293, § 2), the Code does not prescribe any method or 
manner for taking possession of a parish. It leaves this to the local 
law or custom, and evidently supposes that they have determined 
this. The Code empowers the bishop, however, to dispense from 
this rite for a good reason; he must do this explicitly and in writing, 
though the failure to consign to writing does not invalidate the dis- 
pensation really given by word of mouth. In such a case the dis- 
pensation takes the place of a formal taking possession and the 
installation begins to take effect as on the day fixed by the bishop 
(c.1444). 

How does this rite evolve? Since it is left to local churches to 
fix the form or manner of taking possession of a parish, there is 
naturally no one way of doing it. The rite tries generally to put 
into ceremonies the notion that the pastor is espoused to the parish 
permanently (c.454), entrusting him with the objects that symbolize 
the various aspects of his office. The ceremony thus imitates the 
ordination services in part. 

One form of the rite of installation may be described as follows. 
On the appointed day and hour the congregation gathers, the dele- 
gate of the bishop and the pastor to be inducted enter the church, 
the one in cope and the other in surplice and stole. On arriving at 
the altar the delegate reads the letter of appointment and intones 
the Veni Creator. The pastor then makes the profession of faith 
before the delegate. Next the delegate leads the pastor to the altar, 
has him kiss it, open the tabernacle and the missal, and close them. 
He then leads the pastor to the door of the church to close and open 
it ritually, to the belfry to ring the bells, to the baptistry to open 
the font, to the confessional to take his seat there, and finally to the 
pulpit. The pastor then addresses his new flock in a short appropri- 
ate sermon. Ye Deum or Benediction with the Blessed Sacrament 
brings the ceremony in the church to an end. 
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The ordinary’s delegate and the pastor now go to the presbytery 
to draw up authentic documents of the installation and to sign these 
along with witnesses. The inevitable feasting follows, which, ac- 
cording to Canon Mahoney,’ is all that is done in certain places 
by way of installation. It would seem that in certain dioceses of 
India not even this ceremony is in vogue. A few diocesan statutes 
in India, however, contain a more or less elaborate form of in- 
ducting a parish priest. See, for example, Statuta Archidioecesis 
Calcuttensis (1943; p. 221), Madraspolitanae-Meliaporensis (1953; 
p. 144*). 

(c) Profession of faith. The pastor makes the profession of 
faith either before or in the act of taking possession (c.461), in the 
presence of the bishop or his delegate, even when he is transferred 
from another parish (c.1406, § 2). This duty he must perform in 
person, not by proxy (c.1407). The formula of profession of faith 
is found in the Code just before the text of canons. To this must 
be added the oath against modernism. The oath against the Mala- 
bar rites prescribed by Benedict XIV for certain localities in India 
was abrogated in 1940 by a Decree of Propaganda,™ though the 
prescriptions of that oath “ in regard to the matter remain in force.” 

If without a legitimate impediment or excuse the pastor fails to 
make this profession of faith, the bishop must warn him to do so 
within a reasonably specified period of time. When that time has 
elapsed, the pastor must be punished as refractory even with depri- 
vation of the office. In the meantime, while his refusal lasts, he 
forfeits the income of the benefice or the usual maintenance 
(c.2403). 

Installation is necessary in all parishes except when dispensed by 
the bishop and, according to some authors,!* except for parishes 
that are attached to a moral body as specified in canon 452. In 
the latter case the moral body itself is considered the habitual pas- 
tor while the actual care of souls is entrusted to a priest. The 
priest is chosen by that moral body and accepted by the bishop who 
also gives him the necessary jurisdiction or institution. According 
to many commentators on the Code, these actual vicars who are for 
all practical purposes the real parish priests need no installation, 


10 Questions and Answers, II, 220. 
11Cf. The Clergy Monthly, IV (1940), 33, 98. 


12 Cf., for example, Fanfani, De Jure Parochorum, n. 124 b; 422. 
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because, they teach, such parishes are never really vacant; the 
moral person itself which is of its very nature perpetual (c.102) is 
the pastor, or the religious priest put in charge of the parish may 
be removed at any time by his superior.’* 

Yet the Congregation of Bishops and Regulars refused to enter- 
tain this line of reasoning in a case submitted to it in 1862. It di- 
rected the Abbot of Lambach in Austria to continue the installation 
of the vicars as required by the local law, while suppressing the ex- 
pensive and noisy feasts on the occasion, which tended to disturb 
the recollection of the monks of the monastery. This decision is 
the only source given in the footnote to canon 1444, § 1, and is 
found in Fontes Codicis Iuris Canonici, n. 1986. 


* * * * * 


The taking possession of a parish or the dispensation from this 
requirement has a great juridical importance and gives rise to not a 
few consequences in the interest of souls. Thus from the moment of 
installation the pastor gets the care of souls (¢.461) which before 
this act he is forbidden to exercise or interfere with. At the same 
time he begins to enjoy all the rights attached to his office and be- 
comes bound to fulfil all its obligations (c.1472). He thus is able 
to hear confessions (c.873), to assist at marriages (c.1095), and to 
preach the word of God (c.1327, § 2) ; he begins to draw the income 
of the benefice (c.1473), etc. 

In the case of a transfer, the previously held parish falls vacant 
automatically from the moment of installation in the second parish. 
And if the pastor presumes to retain the first parish in contraven- 
tion of law, he is automatically deprived of both (c.2396), since he 
cannot personally attend to the duties of both parishes at the same 
time (c.156, §2) and since the income of one parochial benefice 
should be sufficient for his decent maintenance (c.1439, § 2). 

It is thus perfectly clear that the taking possession of the parish 
is the last and a most necessary step in the appointment of pastors. 
For it is only by this action that a priest becomes effectively the 
pastor of the parish and begins to function as such. The installa- 
tion, however, implies that the office has been granted, the canonical 
provision made according to the sacred canons in any of the ways 
described above. 


18 Goyeneche (Quaestiones Canonicae de Jure Religiosorum, I, 70) rejects 
this line of argument offhand and maintains against Fanfani that religious pas- 
tors too must take possession of their parishes. 
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If a priest were to occupy a vacant parish without canonical pro- 
vision, without the grant of the Pope or of the bishop, and there- 
fore assume the duties of the parochial office on his own authority, 
he would not be a real pastor. He further renders himself liable 
to the penalties of canon 2394, which are as follows: 


(a) He is automatically disqualified for that parish, and shall 
moreover by punished by the bishop in proportion to his 
guilt. 

(b) He shall be warned to withdraw at once from the occupation, 
management, and administration of the parish and compelled 
to do so by suspension, privation of benefice, office or dignity 
which he might have previously obtained, and even by depo- 
sition if need be. 


To the already heavy penalties the Sacred Congregation of the 
Council on June 29, 1950, added the heaviest censure, excommuni- 
cation specially reserved to the Holy See, to be automatically in- 
curred by anyone who, without a canonical investiture or provision 
made according to the sacred canons, occupies an ecclesiastical office 
or benefice or dignity, or who retains the same. Similarly all those 
who have any part directly or indirectly in the commission of this 
crime incur also the same censure." 

Let us now proceed a step further and ask a question. A priest 
has received the canonical provision to a parish from the bishop, 
who says nothing in the letter of appointment about the time or 
manner of taking possession of the parish. At his convenience, the 
priest goes to the parish and without any ado or ceremony begins to 
act as pastor. Are his official acts valid? Does he incur the penal- 
ties of canon 2394 and of the decree of the Congregation of the 
Council of 1950? 

In this case the most important step in the appointment of a 
pastor has been duly made, namely, the canonical provision or 
grant of the office in one of the ways prescribed in canon 148. 
What is lacking here is the final step of taking possession of the 
parish; the issue is the taking possession of the parish without au- 
thorization from the bishop. There are authors who hold that this 
action is a crime according to canon 2394.15 


14 AAS, XLII (1950), 601. 
15 Mahoney, Questions and Answers, II, 218. 








204 THE JURIST 


First as regards the penalties. These authors interpret the open- 
ing words of canon 2394, propria auctoritate occupaverit, to mean 
the taking possession of a parish irrespective of the fact whether 
canonical provision has been lawfully made or not. Thus they 
understand this phrase with the aid of another, stbi collati, from 
canon 1443. The connection between these two canons is made by 
Coronata: 


Delictum hie descriptum est violatio hujus Codicis praescripti: Nemo 
possessionem beneficii sibi collati propria auctoritate capiat (can. 
1443). Supponitur in casu beneficium aut officium aut dignitatem 
iam collata fuisse, seu supponitur eum qui possessionem propria auc- 
toritate capit jus in re [his own italics] possidere in beneficio.1® 


Nevertheless a careful reading of canon 2394 leaves one rather 
unconvinced of any connection with canon 1443 on this point. 
Canon 2394 makes no explicit reference to canon 1443 in its text. 
Nor do the two clauses—beneficium ... propria auctoritate oc- 
cupaverit (c.2394) and possessionem benefici propria auctoritate 
capiat (c.1443)—mean quite the same thing. The former clause 
means intrusion into ecclesiastical benefices in defiance of canonical 
provision, while the latter, as the canon itself states, refers to the 
last act of canonical provision, as explained above. 

The second crime punished in canon 2394 is also of the same kind, 
namely, if those who are elected, presented or nominated to an office 
or benefice take possession of it before receiving the necessary con- 
firmation or institution from the lawful ecclesiastical authority and 
showing the document to those specified in the law. But this last 
requirement of showing the letters of appointment before taking 
possession of the office does not pertain to our case. It is not con- 
cerned with parish priests, but prelates: vicars and prefects apos- 
tolie (c.293, § 2), apostolic administrators (c.313), abbots or prel- 
ates nullius (c.322) and bishops (c.334, §3). There is no such 
obligation laid on parish priests by the common law in canons 1443- 
1447, which regulate their mode of taking possession of their parish. 

In short, what is guarded against so very severely by the canon 
is the intrusion of priests into ecclesiastical offices without canonical 
provision, so as to make sure of the rightful succession of pastors as 
against unlawful usurpers. In the case under discussion here the 
canonical provision or appointment has been lawfully made and 


16 Coronata, Institutiones Turis Canonici, Vol. IV (1948), n. 2208. 
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thus the essential dependence on the bishop in the acquisition of the 
parish, so essential in the eyes of the Code, is strictly safeguarded. 

The decree of 1950 does not leave any room for doubt as to those 
whom it intends to punish. Its title, its introduction, and the 
canons referred to in it clearly show that it is intruders—those who 
occupy an ecclesiastical office, benefice or dignity without canonical 
provision—who are punished. 

We therefore conclude that the priest who after having been ap- 
pointed to a parish by his bishop takes possession of it on his own 
authority does not fall within the purview of either canon 2394 or 
the decree of 1950. He is not liable to the punishments prescribed 
in them. 

Yet such a parish priest is not blameless. In dioceses where there 
is a determined form of installation and the time or day is usually 
fixed for it, the infringement of canon 1443 is a serious violation of 
law. Though such a pastor may escape the automatic penalties of 
canon 2394, he may be suitably dealt with by the bishop. Hence 
Wernz-Vidal write as follows: 


Quodsi clericus obtenta institutione collativa tituli absque ulla institu- 
tione corporali possessionem officii sibi collati et etiam de facto vacantis 
[their own italics] propia auctoritate contra praxim receptam capiat, a 
Superiore ecclesiastico competente optimo jure condigna poena casti- 
gari potest.17 


Now to the second question: Is such a self-installation valid? Or 
are the subsequent official acts of this pastor valid? 

It is easy to answer this question once the connection between 
canon 1443 and canon 2394 is admitted. Coronata admits this con- 
nection and, explaining the former canon by the latter, he com- 
ments: 


Licet verbis canonis [1440] consideratis non habeatur hic lex irritans 
aut inhabilitans, ea tamen statuitur in c. 2394 qui ad hance, praeter alia, 
paragraphum refertur.!8 


We fail to see how canon 2394 refers to canon 1443 as regards 
parish priests and have already given the reasons why we cannot 
accept this opinion. Taken by itself, canon 1443 does not invali- 
date the taking possession by one’s own authority of a parish that 


17 Wernz-Vidal, Jus Canonicum, Vol. II (1928), p. 315. 
18 Coronata, Institutiones Iuris Canonici, Vol. II (1950), p. 402. 
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has been canonically conferred. Such a possession therefore re- 
mains valid though illicit and the same must be said about the sub- 
sequent acts of such a pastor. This applies to places where the 
local law has a prescribed form of installation and the time or day 
for it is usually fixed. But in places where the form of installa- 
tion is lacking and the bishop neglects to fix the time for it in spite 
of canon 1444, § 2, such a pastor need have nothing to fear, nor 
may his official acts be deemed illicit. 

What we have been so laboriously trying to establish here is 
clearly and plainly stated in the new Oriental law. Canon 502 of 


Cleri Sanctitati, which corresponds to canon 461 of the Latin Code, 
states: 


Curam animarum parochus obtinet a provisione canonica, quam tamen 
eidem exercere non licet nisi inita, ad normam iuris particularis, 
paroeciae administratione. 


In spite of the apparent discrepancy in the wording—for the 
Latin canon 461 says: “Curam animarum parochus obtinet a 
momento captae possessionis”—both canons agree in doctrine. 
Even according to the Latin Code it is not the taking possession of 
the parish that gives to the pastor jurisdiction and pastoral rights 
but the canonical provision or the appointment by the bishop 
(c.147). The taking possession of the parish marks the beginning 
of his functioning openly as the pastor. Whether he could exercise 
his rights validly before this moment is not so very clear in the 
Latin Code, though the commentators have generally taught that 
he could not. Yet the Oriental canon seems only to make explicit 
what was implicit in the Latin Code, as we have tried to explain 
above. 

As all the elements of the Oriental canon 502 are implicit and 
scattered in the Latin Code, it is more than likely that the wording 


of this Oriental canon will be incorporated in the Latin Code on its 
promised revision in the near future. 


P. Rayanna, S.J. 


Papa SEMINARY 
Poona, InbIA 
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WATER IN THE WINE 


Canon 814 Of the Code of Canon Law crystallizes in a few words 
a precept! of the Church long familiar to moral theologians from 
divers older sources: 


Sacrosanctum Missae Sacrificium offeri debet ex pane et vino, cui 
modicissima aqua admiscenda est. 


The quiet authority of this canon has its counterpart in the zealous 
enthusiasm of the commentators. Their desire to stress the gravity 
of the obligation of adding water has shown itself in no way in- 
ferior to that of their pre-Code confreres. Here is a matter on 
which all seem to have reached harmonious agreement—but not 
quite. Fr. Cappello strikes a personal and discordant note. 

Cappello and the other authors disagree on the question of the 
possible use of epikeia in regard to this precept. The case which 
Cappello considers is concerned with the necessity of celebrating 
Mass in order to provide Viaticum, when there is no water avail- 
able. Vermeersch ? explicitly denies that such a reason is sufficient, 
while Gasparri* describes this precept as “ praeceptum a quo Ec- 
clesia nunquam dispensat, et nulla necessitas excusat.” Cappello 
on the other hand writes: “ Ecclesia nunquam dispensat nec ulla 
ratio per se excusat nisi forte extrema, prout remur probabilius, et a 
fortiori ratio perficiendi sacrificium.”* In the latest edition of the 
same work he evolves this into: “ nec ulla necessitas ordinaria per 
se excusat, excusat tamen extrema ut ratio perficiendi Sacrificium, 
et verius etiam Viatici ministrandi moribundo.” 5 

The dispute would seem to be best served by an examination of 
the documents in which the obligation is laid down. This would 


1] use the word ‘ precept’ rather than ‘law’ in compliance with the recog- 
nized usage, without wishing to enter into the question of the distinction be- 
tween the two. 


2 Theologia Moralis, III, 296. 

3 De Eucharistia, II, 131 ff. 

4 De Sacramentis, 1. ed., I, 207. 
5 Ibid., 6. ed., I, 244-245. 
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make possible the assembly and analysis of any intrinsic reasons 
which may support either side of the argument. Today the obliga- 
tion is immediately * derived from canon 814, quoted above. The 
main documents which ante-date the code, and which I shall con- 
sider, are Session XXII of the Council of Trent, the Bull Exsultate 
Deo of the Council of Florence, a reply of the Sacred Congregation 
for the Propagation of the Faith on 30 January 1635, and the 
rubrics of the Roman Missal. 

It is necessary then to examine the proper sense of the words in 
these documents.‘ A careful search of modern commentators has 
revealed no scientific enumeration of any intrinsic reasons which 
may have a bearing on the question under consideration. I pro- 
pose to examine the question from a theoretical point of view, con- 
sidering the abstract possibility of allowing epikeia, rather than 
discussing concrete cases in which such epikeia might be applied. 

A necessary preliminary to any examination of the documents I 
have mentioned is a clear delineation of the triple question to be 
answered, 


i) Is the precept in question Ecclesiastical or Divine? ® 
ii) What support do the documents give to the universally recognized 
gravity of the precept? 
iii) Do the documents appear to give any consideration to extreme 
emergencies ? 


In effect the answer to the third question will be a conclusion 


6T use the word ‘immediately ’ in a non-technical sense, as the older sources 
of liturgical law retain their force. 


7 Such an examination of the sources will obviate the necessity of discussing 
the primary intent of the canon itself. Most authors suppose the canon 
primarily to lay down the actual precept of adding water, but Hanssens (Jnsti- 
tutiones Liturgicae de Ritibus Orientalibus, tome 2, sect. 440) appears to sug- 
gest that the primary intent of the canon may be to lay down the amount of 
water to be used, viz., “ Primum ergo in canone 814 certe definitum est in 
Calice cum Vino modicissimam tantum aquam miscendam esse .. .” 


8 Independently of an examination of intrinsic reasons, it is to be noted that 
all modern authors are agreed that the precept in question is purely an eccle- 
siastical one. Cappello notes that this opinion was once hotly disputed (op. 
cit., 1. ed., p. 207). He gives no references but Gonzalez gives a history of the 
question in the third tome of his commentary on the decretals of Gregory IX 
(pp. 593-594). 
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drawn from the examination of the first two questions. I hope to 
show that this ecclesiastical precept does not consider extreme 
emergencies, and thus an opinion suggesting the possible use of 
epikeia in such an emergency does not have any intrinsic reasons 
against it.® 


I 


The present day unanimous agreement of theologians that the 
precept in question is purely an ecclesiastical one has already been 
mentioned, and this view receives full support from the Councils of 
Florence and Trent. From a negative standpoint one can find no 
mention of a divine precept in either of the Councils, while the 
words, inconveniens admodum videtur,’® used to describe the break- 
ing of the precept, and, praeceptum esse ab Ecclesia,’ used to 
qualify the precept itself, are scarcely apt to give rise to any sus- 
picion that they are descriptive of a divine positive law. 

Both Councils use Scripture to illustrate ’* the symbolism in- 
herent in the precept, and claim such symbolism as its very raison 
d’étre. But in no way do these references to Scripture attempt to 
indicate a doctrinal foundation or divine origin for the precept. 
Two representative quotations should demonstrate this very clearly: 


Deinde quia hoc convenit Dominicae Passionis representationi . . . quia 
utrumque, id est, sanguis et aqua ex latere Christi profluxisse legitur.1* 
Tum etiam, quod convenit ad significandum huius sacramenti effectum, 
qui est unio populi Christiani ad Christum. Aqua enim populum sig- 
nificat, secundum illud Apocalypsis— Aquae multae . . . populi 
multi.’ 14 


®I have omitted a fourth question, i.e. the relation of an ecclesiastical pre- 
cept to the possible divine precept of receiving Viaticum; such a question is 
extraneous to a simple analysis of the documents. 


10 Concilium Florentinum, Decretum Pro Armenis; cf. DZ 698. 
11 Concilium Tridentinum, Sessio XXII, caput 7; ef. DZ 945. 


12] use the word ‘illustrate’ rather than ‘ prove’ in order to avoid the in- 
troduction of a rather extraneous consideration of the vexed criterions which 
distinguish the two concepts. 


13 Concilium Florentinum, loc. cit. 


14 Idem; also Concilium Tridentinum, loc. cit. 
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A point which must weigh the scales very heavily in favor of a 
purely ecclesiastical precept is the attitude of both Councils to the 
belief in the Church that our Lord Himself took water with the 
wine which He consecrated at the Last Supper. The two Councils, 
while giving due prominence to a long accepted belief in the 
Church, do not themselves either affirm or deny the fact. From 
this I contend a fortiori that they lacked the intention to define 
such an example as a divine precept. Thus two things are to be 
proved by an analysis of the Councils: first, that both Councils 
deliberately avoided stating their own opinion; secondly, that the 
Church’s belief in this matter, to which the Councils give promi- 
nence, is not a testimony of a divine precept. 

The first point is best illustrated by some representative quota- 
tions from the Councils themselves:— 


Aqua autem ideo miscetur, quoniam iuxta testimonium sanctorum 
Patrum ac Doctorum Ecclesiae pridem in disputatione exhibita credi- 
tur,15 ipsum Dominum in vino aqua permixto hoc instituisse sacra- 
mentum.!6 


praeceptum esse ab Ecclesia sacerdotibus ut aquam vino in calice of- 


ferendo miscerent (can. 9), tum quod Christum Dominum ita fecisse 
credatur .. 17 


Si quis dixerit . . . aquam non miscendam esse vino in calice offerendo, 
eo quod sit contra Christi institutionem; A.S.18 


The use of the word creditur by both Councils is surely indicative 
of a reluctance to define the belief. The Council of Florence had 
no hesitation in using more direct language when it wished. We 
read, for instance, in the same paragraph, Aqua enim populum sig- 
nificat, not significare creditur. 

The canon of the Council of Trent cited above well repays ex- 
amination. The anathema is incurred by those who would hold 
that the mixing of water with the wine in the Sacrifice’ of the 


15 My own italics. 

16 Concilium Florentinum, loc. cit. 

17 Concilium Tridentinum, loc. cit., my own italics. 
18 Idem, sess. cit., canon 9. 


19 Although the Council of Florence uses the word ‘sacrament,’ I have pre- 
ferred to use the word ‘sacrifice,’ since the Council of Trent treating of this 
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Mass is contra Christi institutionem. The positive doctrine which 
the Council proposes must be the contradictory of the doctrine it 
condemns; but the contraditory of contra is not secundum, but non 
contra. This, then, leaves open the possibility that the mixing of 
water with the wine is “ praeter Christi institutionem.” 

Lest this last point should seem a quibble, the Council’s refusal 
to accept completely a suggestion of S. Papuli should be noted. In 
the first copy of the Chapter and Canons of Session XXII of the 
Council of Trent, the text runs:—“ tum quod Christum Dominum 
fecisse existimandum.” 2° §. Papuli suggested: “ de aqua vino mis- 
cenda, non dicatur, existimare, sed certo.” *1 The Council, however, 
in its final and conclusive draft does not incorporate this suggestion, 
but as noted above reverts to the terminology of Florence, using 
the word creditur. 

So much then for the first point, that the Councils did not intend 
to put forward an opinion on the belief that our Lord Himself took 
water with the wine which He consecrated at the Last Supper. I 
propose now to examine the second point, the belief itself, to which 
both Councils do indeed give great prominence. This belief will 
repay examination as it will then be seen that there is a very clear 
distinction between such a belief, and a belief in a divine precept. 

In the Council of Trent Petrus Soli ** quotes Cyprian. Speaking 
of the addition of water to the wine Petrus Soli remarks, “ Dominica 
traditio—teste Cypriano.” But when the context of the reference 
is examined it becomes clear that Cyprian’s intention is to prove the 
necessity of wine for a valid consecration, and his mention of the 
use of water is indirect:— 


matter does so in the session headed Doctrina de Sanctissimo Missae Sacrificio. 
Further, the first copy of the chapter dealing with the matter has aqua vino in 
hoc sacrificio miscenda (Theiner, Acta Concilii Tridentini, II, 7). Also the 
final form of the canon on this matter has “in calice offerendo ” (cf. DZ 956) ; 
this in part incorporates a suggestion of Hierosolymitanus, who wished to 
change the former, in calice, to in calice in Sacrificio Missae (Theiner, op. cit. 
p. 77). Canon 814 also uses the word ‘ sacrificium ’. 


20 Theiner, op. cit., p. 76. 
21 Idem, p. 94. 
22 Concilit Tridentini Tractatum, pars 2, p. 730. 
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Admonitos autem nos scias ut in Calice offerendo Dominica Traditio 
servetur, neque aliud fiat pro nobis, quam quod pro nobis Dominus 
prior fecerit . . . ut calix qui in commemorationem Ejus offertur, mistus 
vino offeratur. Nam cum dicat Christus “ Ego sum vitis vera,” sanguis 
Christi non aqua est utique sed vinum. Nec potest videri Sanguis 
Ejus, quo redempti et vivificati sumus, esse in calice, quando vinum 
desit calici.?3 


Thus I would agree that from this and similar quotations 
Cyprian’s belief that our Lord used water is quite plain; but the 
divine precept which he is trying to inculcate is concerned with the 
use not of water, but of wine. This is further apparent in a foot- 
note to this section in Migne, where it is stated that Pius VIII 
could not have read this section when he granted a dispensation to 
a Norwegian Bishop to celebrate Mass without wine. 

Cyprian is not a lone instance of a Father of the Church whose 
views on this matter are clarified by reference to the context. The 
Council of Florence ** cites Pope Julius I as follows: 


Calix Dominicus iuxta canonum Praeceptum vino et aqua permixtus 
debet offerri ... 


Prima facie Julius’ concern would appear to be as much for the 
water as for the wine. The context,?> however, restores the right 
perspective: 


Audivimus enim quosdam .. . contra Divinos Ordines . . . lac pro vino 
in divinis sacrificiis dedicare . . . quosdam etiam expressum vinum in 
sacramento Domini calicis offerre. 


What the Pope was primarily concerned with was the need to use 
wine rather than milk or must. It is to this that the Divinos Ordi- 
nes refers. Later there is added “ et aqua misceatur.” *° 

The belief, then, in the Church that our Lord took water with the 
wine at the Last Supper is amply supported by the Fathers; but in 
no way is this belief put forward as being consequent upon a divine 
precept. 


23 Migne, PL, IV, 374; my own italics. 
24 Decretum pro Armenis; cf. DZ 698. 
25 Migne, PL, VIII, 969-970. 

26 Idem, 970. 
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In a reply dated 30 January 1635 the Sacred Congregation for 
the Propagation of the Faith states that the question we are con- 
sidering is one 


super quo dispensare potest Papa ... [sed] nullo modo debet huius- 
modi ritus sacrificandi tolerari aut Armenis permitti °7 


It is not clear from the wording of this reply whether the Pope’s 
power to which it refers is an ordinary power over the laws of the 
Church, or a vicarious power over an aspect of divine positive law. 
Gonzalez, however, in his almost contemporary commentary on 
the decretals of Gregory IX speaks of this same power, and, though 
not referring directly and explicitly to the reply of the Congregation 
on this matter, clearly understands the power as an ordinary one 
over the laws of the Church. In fact he speaks of this power in 
relation to his contention that the precept in question is purely an 
ecclesiastical one.** 

The rubrics of the Roman Missal appear to present an initial dif- 
ficulty. The rubric governing the addition of water to the wine is 
found in the section headed, De Defectibus in Missarum Celebra- 
tione Occurrentibus, and it is generally admitted that such rubrics 
are doctrinal rather than disciplinary in character, that is, they pro- 
pose an element of divine law.?® 


Si autem celebrans ante consecrationem calicis advertat non fuisse ap- 
positam aquam: statim ponat eam et proferat verba consecrationis. 
Si id advertat post consecrationem calicis: nullo modo apponat, quia 
non est de necessitate sacramenti.3® 


A closer examination of the structure of the rubric removes any dif- 
ficulty. The doctrine which the rubric proposes is contained in the 
second part, namely, that the water does not pertain to the validity 
of the sacrament. The inclusion, then, of the precept relating to 


27 Collectanea Sacrae Congregationis de Propaganda Fide, Pro Apostolicis 
Missionibus, p. 797. 

28 Commentaria Perpetua in Singulos Textus Quinque Librorum Decretalium 
Gregorit IX, tomus III, p. 594. 

29 Cf. Cappello, op. cit., 1. ed., p. 665. 


80 Missale Romanum, De defectibus in celebratione Missarum occurrentibus, 
rv, Z. 
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the addition of water has no direct reference to the actual doctrine 
enunciated by the rubric. 

The foregoing analysis has brought nothing to light which would 
serve to indicate the existence of a divine precept in this matter. It 
has shown, however, that the practice of adding water to the wine 
at the offertory of the Mass is a very old one, pregnant with sym- 
bolism. In its examination of the evidence from the Fathers of the 
Church, this analysis has shown that if one is to concede historical 
certainty to the fact that our Lord Himself did use water in the 
wine at the Last Supper, then the most that can be said is:— 


. . . quod cum Dominus Noster aquam vino miscuerit, et tali facto 
exemplum reliquerit Ecclesiae, quae illam mixtionem aquae statim fieri 
praecepit, lato modo haec appellatur instituto Divina, quia exemplo 
Dominici facti statuta fuit . . . ut etiam D. Ambrosius . . . pedum lo- 
tionem, Dominicam traditionem dicit quia ad Christi exemplum in 
Ecclesia fieri solet.31 


II 


Next then there must be examined the actual gravity of the ec- 
clesiastical precept as it now stands. The symbolism to which ref- 
erence has already been made must here be examined more closely. 
The constant belief of the Church has always understood the water 
as representing primarily the faithful. In the early Church much 
importance was attached to this symbolism, so much so that in 
Cyprian and the other early writers quoted by Gonzalez ** wine and 
water were considered as equally important from a symbolic point 
of view.** Pope Julius I also wrote, “ quia videmus in aqua popu- 
lum intelligi, in vino vero ostendi sanguinem Christi.” #4 And the 
Fathers of the Concilium Triburiense, taking their lead from Pope 
Alexander I, write, 


Non debet enim ut a Patribus accepimus et ipsa ratio docet in calice 
Domini aut vinum solum aut aqua sola offeri . . . et confirmamus ne 
ullus sine commixtione vini et aquae mysteria sacra conficiat; sed ut 


81 Gonzalez Tellez, op. cit., p. 594; my own italics. 
32 Loc. cit. 


33 A distinction is of course made between the two for validity. 
%4 Migne, PL, VIII, 970 B and C. 

















CASES AND STUDIES 215 


duae partes sint vini, quia major est majestas sanguinis Christi: tertia 
aquae per quam intelligitur infirmitas humanae naturae.®5 


Thus, in referring to the constant opinion of the early Church, 
the Councils of Florence and Trent pick out and fortify with their 
own authority ** the very grave mystical reason which they give for 
the precept. 

The complete lack of any extant acts or diaries of the part of the 
Council of Florence dealing with the Armenian question is neces- 
sarily a serious inconvenience when analysis of the decree Pro 
Armenis is attempted. It does not, however, prejudice the state- 
ment that the Council was aiming at a union of the two Churches. 
In fact this was the motive which brought the Armenians to the 
Council, so it is reasonable to suppose that a similar aim character- 
ized the work of the Fathers of the Council.8*? Thus the refusal of 
the Council to grant a dispensation from the use of adding water is 
an indication that the matter is a serious one, otherwise it would 
scarcely have been allowed to stand between the Council and pos- 
sible union with the Armenians. 

In the discussions of the theologians which preceded Session 
XXII of the Council of Trent ** no little mention was made of the 
symbolism inherent in this precept. Moya de Contreras, Campeggi, 
Lombard, Villalpandi, and Antonius Augustinus all comment on it, 
and, with the exception of Campeggi, all allude also to the strong 
tradition in this matter. Again there is no suggestion of any com- 
promise to meet contemporary difficulties. This is made clear in 
the first copy of the chapter and canons of Session XXII when the 
reason for considering the mixing of the water with the wine was 
given, a reason which did not find its way into the final draft: 


Tum vero quoniam de aqua vino in hoc sacrificio miscenda, contro- 
versia iam pridem extincta his denuo temporibus excitata est, 
declarat .. 39 


35 Harduinit Acta Conciliorum, tomus VI, pars I, col. 445. 


36 E.g., the Council of Florence, loc. cit., after considering the symbolic rea- 
sons adds that the practice is rationabilis. 


37 Cf. Concilium Florentinum, Documenta et Scriptores . . . Series B, Vol. V, 
Quae supersunt Actorum Graecorum Concilii Florentini—Pars I, p. 472. 


38 Cf. Theiner, op. cit., pp. 58-96. 
39 Theiner, op. cit., p. 76. 
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Furthermore Session XXII is a defense of the doctrine of the Sacri- 
fice of the Mass against Protestant opinion, and though, as I have 
already shown, the point in question does not pertain to doctrine it 
is an indication of the gravity of the precept that it should be in- 
cluded in this section.*® 

The insistence of the Roman Missal *! that the water should be 
added to the wine, if necessary right up to the time of the Conse- 
cration, is another very strong indication of the gravity of the pre- 
cept. Since ex professo the Roman Missal states ** that there is no 
question of validity, this insistence can only be for the sake of un- 
derlining the profound symbolism. 


III 


From the very principles of epikeia it will be apparent that any 
conclusion of the present investigation will necessarily be a negative 
one; no reference to the use of epikeia will be found. If the docu- 
ments in question are to support the use of epikeia in regard to the 
precept we are considering then they can only do so by making no 
mention of certain exceptional circumstances. There are certain 
positive indications which are in harmony with this conclusion. 

The use of the word ritus by the Sacred Congregation for the 
Propagation of the Faith is very suggestive: “ nullo modo debet 
huiusmodi ritus sacrificandi tolerari .. .” 4* This must surely indi- 
cate that the decree is concerned only with general practice, and in 
no way with individual, least of all exceptional circumstances. 

The ritus of this document is an echo of the word regio of the 
Council of Florence. This Council also considers the whole ques- 
tion on a macroscopic scale: “ inconveniens admodum videtur ut 


40 Protestant opinion on this subject is too complex to be introduced into 
this paper. I must, however, express my gratitude to Fr. Bernard Leeming, 
S.J., whose kind help has enabled me to find many references to this subject 
in the doctrine and legal proceedings of the Church of England, and whose 
advice has caused me not to treat of it here. 


41 Loc. cit. 
42 Idem. 


43 Collectanea, loc. cit. 
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alia quaevis regio ab hac universali et rationabili discrepat obser- 
vantia.” *4 

In the Council of Trent it is clear that the general intention of 
Session XXII was to defend the doctrine and practice of the Church 
from the opposition of heresy and schism on a large scale. The 
consideration of individual and specific cases in regard to the laws 
of the Church does not appear to have been the concern of the 
Council at this stage. Furthermore the canon of this session which 
corresponds to chapter 7 is more directly concerned with theory 
than with practice. It defends the compatibility of mixing wine 
and water with our Lord’s example. The rubric of the Roman Mis- 
sal has been shown to be disciplinary, not doctrinal, so from this 
point of view there can be no intrinsic objection to the use of 
epikeia. 

Much has been said about the symbolism inherent in the action, 
and it has been seen that the Church fully approves of it. But I 
would contend that nothing has come to light which would indicate 
that the symbolism is anything other than an indication of the 
gravity of the precept under which the action falls. It does not 
lift the precept above the level of an ecclesiastical norm. 

Because of the supreme equity which must necessarily charac- 
terize Church Law the theoretical possibility of epikeia in regard to 
an ecclesiastical precept is very strong. I would suggest that any 
contradictory indication is completely absent in the documents I 
have considered. The very preoccupation of these documents with 
general practice may well preclude the possibility of such an indica- 
tion. 

If, then, epikeia is possible, at least it should be applicable in the 
most extreme circumstances—and it is difficult to imagine circum- 
stances more extreme than those cited by Cappello, “ratio perfi- 
ciendi Sacrifictum, et verius etiam, Viatici ministrandi mori- 
bundo.” #* The use of epikeia in these circumstances would seem 
to be a correct application of the jurists’ rule: “ Legislator, quod 
voluit, expressit, quod noluit, tacuit.” 


Basit Lorrus, Px.L., 8.T.L. 
Rome, ITaty 
44 Loc. cit. 
45 Op. cit., 6. ed., pp. 244-245. 
46L. 1, Section 20 D. XIV, 1. 
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DISPARITY OF CULT AND DETERMINATION OF RITE 


A marriage case recently solved through a response from the 
Sacred Congregation for the Oriental Church provides an interest- 
ing insight as to the application of the impediment of disparity of 
cult in the Oriental Church and as to the determination of rite. 

X..., born in 1917 of Russian Orthodox parents, was baptized 
shortly after birth in a Latin church and in the Latin rite against 
the prescriptions of canons 750, 751 and 756. He was not edu- 
cated in any religion until his conversion and instruction in the 
Catholic Faith in 1956. 

In 1941 X ... contracted marriage with Y ... , a non-baptized 
person, before a Justice of the Peace. This marriage did not prove 
a happy one and ended in civil divorce, obtained at the instance of 
Y...in 1945. . 

In 1956 X ... was converted to the Catholic Faith. Because 
X ... desired to marry a Catholic girl, he presented his petition for 
a declaration of nullity of his marriage to Y . . . to his Ordinary 
of the Latin rite. X ... based his petition for a declaration of 
nullity on the existence of the diriment impediment of disparity of 
cult, and the petition was so accepted. 

The case was instructed according to canons 1990-1992. Suffi- 
cient proof for the non-baptism of Y . . . was obtained without too 
much difficulty. However, in his animadversions the Defender of 
the Bond raised serious difficulties concerning the religious status 
of X ... and the consequent doubt as to which law was applicable. 
It was especially because of the doubt concerning the religious 
status of X ... that the Defender of the Bond concluded that X 
... ought to be considered simply, yet paradoxically, as a baptized 
pagan. His argument was based on the uncanonical baptism of X 

. , on the lack of education in any religion, and on the age of 
X ... (24) at the time of his marriage. Because of the doubt as 
to which law was applicable in the case and because of the doubt- 
ful religious status of X ..., the Defender of the Bond appealed 
the case to the Holy Office. 
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After a rather Jengthy and extended time the following answer 
was obtained from the Sacred Congregation for the Oriental Church 
de mandato S. Officti: The marriage between X ... and Y .. . must 
be declared null and void because of canon 14 of the Council of 
Chaleedon (451) applying to baptized persons of the Byzantine 
rite, as is the petitioner in this case. 

The following is the text of canon 14 of the Council of Chalcedon 
as taken from Schroeder, Disciplinary Decrees of the General 
Councils (St. Louis, Mo.: Herder, 1937), p. 105: 


Since in some provinces it has been granted to readers and cantors 
to marry, the holy council has decided that it is not permitted to any 
of them to marry an heretical woman; those, however, who already 
have children from such unions, must, if they already had them bap- 
tized among heretics, bring them into the communion of the Catholic 
Church. If they are not yet baptized, they must not permit them to 
be baptized among the heretics, nor must they give them in marriage 
to a heretic, a Jew, or a pagan, unless the person to be thus united to 
the orthodox party promises to adopt the orthodox faith. If anyone 
transgresses this ordinance of the holy council, he shall be subject to 
canonical penalties. 


The Sacred Congregation for the Oriental Church further stated 
that the juridic status of the petitioner be rendered certain and it 
therefore granted to the Latin Ordinary the faculty of giving X ... 
the option of his choice of rite according to canon 11, §1, of the 
motu proprio Cleri sanctitati. Canon 11, § 1, reads: 


Baptizati acatholici ritus orientalis, qui in catholicam Ecclesiam ad- 
mittuntur, ritum quem maluerint amplecti possunt; optandum tamen 
ut ritum proprium retineant. 


This case throws some interesting light on who may be considered 
a member of the Oriental Church, baptism, education, and age not- 
withstanding, and what law is applicable. It demonstrates also the 
use of canon, 11, §1, of Cleri sanctitati in the determination and 
choice of rite. 


MicHakEL Diepericus, §.C.J. 
MILWAUKEE, WISCONSIN 
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THE CHRISTMAS VIGIL CONTROVERSY 


Frequent discrepancies between secular, and at times Catholic, 
newspaper reports of an ecclesiastical decree and the actual contents 
of this decree in the official commentary for its publication, the Acta 
Apostolicae Sedis, have more than justified the wisdom of the 
cautious canon lawyer who adopts a “ wait and see” policy before 
making any commitment on the significance of a widely heralded 
change in Church discipline. This was evident from the irresponsi- 
ble headlines absolving priests from the obligation of reciting the 
breviary and announcing drastic changes in the length of the Mass 
which accompanied the release of the decree of the Sacred Congre- 
gation of Rites on the simplification of the rubrics, issued March 23, 
1955,' as well as from the preliminary reports of the proposed plans 
for a revised Holy Week liturgy contained in the Ordo Hebdomadae 
Sanctae Instauratus, issued November 16, 1955, to become effective 
on March 25, the Palm Sunday of 1956.” 

Typical of this confusion engendered by rush reports, often with 
serious consequences, was the recent announcement concerning the 
Christmas vigil fast and abstinence. Relying on a press release, 
issued by the NCWC News Service on December 7, 1959, many 
diocesan newspapers announced that a decree of the Sacred Congre- 
gation of the Council, at the explicit command of Pope John XXIII, 
made permanent the transfer of the obligation to fast and abstain 
from the traditional 24th to the preceding 23rd of December. Many 
individuals, as well as nationality groups, were perturbed by this 
news, but dutifully abided by the announcement of this new regu- 
lation. 

A close scrutiny of the official and only true version of the decree, 
however, clearly shows that such is far from being its actual tenor. 


1 AAS, XXXXVII (1955), 218 ss. 


2 AAS, XXXXVII (1955), 838ss. Some pastors as yet have not fully recov- 
ered from the initial shock of an “authentic and exclusive” news item from 
the Vatican to the effect that all collections were to be suppressed during Holy 
Week. The basis for this announcement seemed to be the liturgical prescrip- 
tion: “ Per totam hebdomadam sanctam nulla admittitur commemoratio, et in 
missa prohibentur quoque collectae, quolibet titulo imperatae ” (sectio I, n. 3— 
AAS, XXXXVII [1955], 840). 

















CASES AND STUDIES 221 


At least, so it seemed to this writer until he tried to find some 
substantiation of his viewpoint. One canonist, after a translation 
of the Council’s decree as reported in L’Osservatore Romano, 
concluded that “ since there is no time limit indicated, it follows 
that the new day for the Christmas fast will remain December 23 
from now on, unless, of course, the Holy See alters it.”* Another 
canonist, having given the correct Latin original of the decree,* 
unequivocally deduced that there has been a real transfer of an 
obligation. Inasmuch as M. Noirot specifically treats the point 
which constitutes the basic contention of the present writer, but 
reaches an exactly opposite conclusion, a translation of the perti- 
nent excerpt from his article follows: 


Despite the terms used by the decree, one must not believe that, 
inasmuch as there is a question of a favor conferred upon all the faith- 
ful, they can use or not use it, thus remaining free either to keep the 
obligation of fast and abstinence on the 24th of December, or antici- 
pate it to the 23rd. 

The expression used merely means that it is the benevolence of the 
Holy Father which has led him to take this measure, but the decree 
establishes for the universal Church the transfer of the obligation of 
fast and abstinence from the 24th of December to the 23rd, to such 
an extent that all the faithful subject to the law are henceforth held 
to observe the precepts in question on the day before the vigil of 
Christmas and no longer on the vigil itself.5 


3“ Roma Locuta,” in The Homiletic and Pastoral Review, Vol. LX, n. 5 
(February, 1960), p. 453. 


4It should be noted that this canonist’s version does not have the title of 
the decree, as it presently appears in the Acta Apostolicae Sedis. The text of 
the decree which appeared in L’Osservatore Romano (Dee. 5, 1959, p. 1) did 
not include the title: Facultas .... 


5“TLe Jeune et l’Abstinence de la vigile de Noél transférés au 23 décembre,” 
L’Ami du Clergé, 69° année, 7° série, n. 52 (24 dec., 1959), p. 787: 


‘ 


‘... Malgré les termes employés par le décret, on ne doit pas croire que, 
dés l’instant qu’il s’agit d’une ‘ grace’ faite & tous les fidéles, ceux-ci pourraient 
en user ou ne pas en user, restant ainsi libres soit de garder l’obligation du 
jetine et de l’abstinence le 24 décembre, soit de |’anticiper au 23. 
“T/expression employée veut seulement dire que c’est la bienveillance du 
Saint-Pére qui lui a fait prendre cette mesure, mais le décret statue pour 
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Despite these differences, because of a conviction of the correct- 
ness of his concept, reinforced by the contents of an announcement 
published in L’Osservatore Romano, December 23, 1959, in which 
the people of the Diocese of Rome were informed by the Vicari- 
ate that the obligation of the Christmas vigil could be fulfilled 
on the 23rd or the 24th of December, according to the choice of 
the faithful,® as well as a careful comparison with the text of the 
decree of July 25, 1957, in which an actual transfer of an obligation 
to fast and abstain was made from the vigil of the Assumption to 
the vigil of the Immaculate Conception,’ the present writer has been 
prompted to make known his opinion and to welcome confirmation, 
or to submit to condemnation, at the hands of the readers of THE 
JURIST. 


VEglise universelle le transfert de Vobligation du jetine et de l’abstinence du 
24 décembre au 23, si bien que tous les fidéles soumis 4 la loi sont tenus 
dorénavant d’observer les préceptes en question l’avant-veille de Noél et non 
plus la veille.” 


6“Si ricorda che l’obbligo dell’ astinenza e del digiuno per la Vigilia del 
Santo Natale potra essere soddisfatto il giorno 23 od il 24 corrente, a scelta 
dei fedeli, a norma del decreto della S. Congregazione del Concilio in data 
3 dicembre 1959.” The italics have been added by the writer. 

7 Decretum 

Obligatio Legis Ieunii et Abstinentiae, Pervigilio Festi 
Deiparae in Caelum Assumptae Statuta, Deinceps ubique ad 
Pervigilium Festi Immaculatae Conceptionis B. Mariae V. 
Transfertur 

Cum plures Ordinarii, ex variis quidem Nationibus, Apostolicae Sedi si- 
gnificaverint difficultates quae, ob locorum et temporum adiuncta, continenter 
obstant fideli observantiae legis ieiunii et abstinentiae pervigilio Festi Deiparae 
in Caelum Assumptae statutae, Sacra Congregatio Concilii, omnibus mature 
perpensis, de speciali Summi Pontificis mandato, praedictam obligationem 
deinceps ad pervigilium Festi Conceptionis Immaculatae Beatae Mariae Virgi- 
nis, pro omnibus Christifidelibus ubique terrarum commorantibus, praesenti 
Decreto transfert. 

Contrariis quibuslibet non obstantibus, etiam speciali mentione dignis. 

Datum Romae, die 25 Iulii 1957. 
L.kS. P. Card. Carine, Presfectus 

F. Roberti, a Secretis 


—AAS, XLIX (1957), 638. 
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As it appears in the Acta Apostolicae Sedis,’ the decree in ques- 
tion grants to all the faithful the favor (gratiam) of being able to 
anticipate the Christmas vigil. In no way was canon 1252, § 2, 
affected, in which the pervigilium nativitatis Dominz is listed as a 
day on which both fast and abstinence are to be observed. The 
validity of both these considerations is evident from the very title 
given to the decree: “ Facultas anticipandi obligationem abstinentiae 
et ieiuntt pervigilii nativitatis D.N. Iesu Christi.” The word facul- 
tas denotes a discretionary power; the construction of the sentence 
assumes that the “ obligatio abstinentiae et ieiunit”’ is still attached 
to the vigil of Christmas. The faculty to anticipate matins and 
lauds means that they may be said at an earlier hour. It neither 
denotes an obligation, nor does it transfer the ordinary time for the 
recitation of these two canonical hours, which still remains the same 
according to the liturgical laws. 


Wuat Is THe Nature AND Errect or THIs DECREE? 


The December 83rd decree is presented as the acquiescence of Pope 
John XXIII to the wishes and requests of very many bishops 
(plurimorum episcoporum) from various countries. Formally, it 
appears to be an indult, an administrative act whereby the Holy 
See grants a favor.® That it is not of a temporary ad hoc nature, 


8 LI (1959), 918: 
Sacra Congregatio Concilii 
Decretum 
Facultas Anticipandi Obligationem Abstinentiae et 
Teiunii Pervigilii Nativitatis Domini Nostri 
Tesu Christi 
Plurimorum Episcoporum ex multis Nationibus votis obsecundans, SSmhus 
Dominus Noster Ioannes Pp. XXIII, praesenti Sacrae Congregationis Concilii 
Decreto, gratiam deinceps anticipandi obligationem abstinentiae et ieiunii a 
die vigesima quarta, pervigilio Nativitatis Domini Nostri Iesu Christi, ad diem 
vigesimam tertiam mensis Decembris omnibus orbis catholici fidelibus con- 
cedere dignatus est. 
Datum Romae, die 3 Decembris 1959. 
LokS. P. Card. Ciriaci, Prasjectus 
P. Palazzini, a Secretis 
®It should be noted that this decree lacks the legal solemnities of the July 
25, 1957, decree which constituted a new law in transferring the obligation in 
question from August 14 to December 7. 
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but purports to be a permanent concession can be concluded from 
the use of the word deinceps, “ henceforth.” Basically it confers 
upon the clergy and the laity the privilege of choosing to fast and 
abstain either on the 23rd or on the 24th of December. It does not, 
as erroneously reported, constitute the 23rd of December as an oblig- 
atory day of fast and abstinence. December 24th still stands as 
the official Christmas vigil fast and abstinence. This would cease 
to bind only if the aforementioned faculty is used and the obliga- 
tion is anticipated on the 23rd of December. The realization of this 
fact will dispel the dismay experienced especially by the Catholics 
of Slavonic, Polish, Lithuanian and Italian origin, of whom this 
country alone numbers approximately 15 million,’’ who were con- 
fronted with the unpleasant prospect of a double day of fast and 
abstinence—that of December 24th with its hallowed, centuries-old 
traditions, and that of December 23rd. The December 23rd ob- 
servance would have been of obligation; the other, prompted by 
pious devotion. They will be relieved to learn that they can con- 
tinue to abide by the 24th of December fast and abstinence with no 
added obligation on the 23rd. This interpretation thus reflects the 
prudent policy and world-wide vision of the eminent consultors of 
the Sacred Congregation which issued this decree. 


ARE THERE ANY CONDITIONS REQUIRED FOR THE EXERCISE 
or THis Facutty? 


It should be understood that there is no obligation to avail oneself 
of this special concession. This explanation seems to be in perfect 
conformity with canon 37, which states that a person is free to use 
or not use a favor conceded by a rescript, as well as with canon 69, 
which states that no one is obliged to use a privilege which was 
granted exclusively in his favor, unless there is an obligation to do 
so on some other ground. Charity and good household order in a 
private family or in a community of religious may determine 
whether the 23rd or the 24th of December is to be observed as the 
day of fast and abstinence, but this would be purely per accidens. 
Essentially, every individual is free to decide on which day he is 
bound to the Christmas vigil obligation. 


10 Cf. John Thomas, “ Nationalities and American Catholicism,” in Louis J. 
Putz (ed.), The Catholic Church, U.S.A. (Chicago: Fides Publishers Associa- 
tion, 1956), pp. 155-176. 
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The recipient of this favor does not need any reason for the exer- 
cise of this choice. No mention is made of a iusta causa in the 
decree itself. The well known legal axiom, “ Verba clara non ad- 
mittunt interpretationem neque voluntatis coniecturam,” eliminates 
the need of interpretation. To place any restriction upon the use 
of the faculty would contravene another rule of law: “ Odia restringr 
et favores convenit ampliari.” Though various journalistic articles 
on this decree implied that the inconvenience of travelling, etc., 
prompted the issuance, such considerations need not enter into the 
actual anticipation of the obligation. Although a reason is ordi- 
narily required for the granting of a dispensation or relaxation of 
the law, none is demanded for its use, unless it is so noted. 


Wuat Power Doss a BisHop Have IN THIS MATTER? 


The question arises whether or not a local ordinary can determine 
that the 23rd instead of the 24th would be obligatory in his diocese, 
or vice-versa, for the sake of uniformity. The document makes it 
quite clear that the Holy Father, in virtue of the decree of the 
Sacred Congregation of the Council, deigned to confer the favor 
directly upon all the faithful of the Catholic world (“ omnibus orbis 
catholici fidelibus concedere dignatus est’’). This decree was trans- 
mitted in what is technically known as forma gratiosa, which grants 
the favor immediately to the recipient without the need of an inter- 
vening executor." Hence, no approval or promulgation is required 
on the diocesan level. As a matter of fact, a denial of this favor 
cannot even be conceived. To issue a decree permanently binding 
the faithful to the observance of the Christmas vigil on the 23rd of 
December would seem beyond the competency of any bishop on a 
diocesan basis or any group of bishops on a provincial or regional 
basis.12 Although canon 335 asserts the legislative power of the 


11 That is why it became effective immediately after it was issued. As a 
mere pedantic observation, it can be noted that even if there were a real legal 
transfer of the obligation by this decree, it would not have been binding for 
the 1959 Christmas vigil since the three months’ vacatio legis, as required by 
canon 9, would have been lacking. 


12 Recently a group of Canadian bishops, in virtue of the indult granted to 
all the bishops throughout the world by the Sacred Congregation of the 
Council, January 28, 1949 (AAS, XLI [1949], 32), issued regulations which the 
present writer considers most judicious and practical. They abolished all com- 
plicated Lenten and Ember day rules and limited abstinence to all Fridays; 
fast and abstinence to Ash Wednesday, Good Friday, December 7th (the 
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resident bishop, it is understood that his laws cannot be contrary to 
the universal and common law of the Church, to particular laws 
issued by the Holy See for the territory subject to him, or to the 
laws of a plenary or provincial council. His synodal or extra- 
synodal laws may be either secundum or praeter ius commune, never 
contra tus commune. The present writer contends that the decree 
of December 3, 1959, did not intend to transfer the Christmas vigil 
law and abstinence. When the Church by its canon law has estab- 
lished December 24th as the day for fast and abstinence (canon 
1252, § 2), the Bishop cannot, contrary to this provision, establish 
the 23rd as a permanent day of obligation. On the other hand, no 
one can establish the 24th of December as the only day for the ful- 
fillment of the obligation since this would constitute an unlawful 
denial by a lower authority of a favor granted by the supreme 
authority. 

There is no doubt that the abrupt announcement of this past 
Christmas season has made difficult the dissemination of what has 
been here argued as the correct version of the contents of the De- 
cember 3rd decree. Some may even consider it more advisable to 
refrain from imparting this information to the laity, with the objec- 
tion that this would only serve to compound the confusion of 1959. 
Such an attitude must be branded as an unwarranted infringement 
of the right of the faithful to be properly instructed in the laws of 
the Church. It would be an unjust withholding of a favor granted 
by a solicitous mother for the benefit of her children. Without at- 
tempting to convey any complicated canonical considerations to his 
congregation, the parish priest should simply announce, come the 
1960 and subsequent Christmas seasons, as was done by the Vicari- 
ate of Rome, that, by a special decree of the Holy See, Catholics 
are now free to choose the 23rd or the 24th of December for the 
fulfillment of the obligation to fast and abstain before Christmas. 


Henry J. Dztaposz, J.C.D. 


Norwicu, ConNECTICUT 


result of the permanent transfer of the August 14th fast and abstinence to the 
vigil of the Immaculate Conception) and December 23rd. The last date is 
obviously based on the early erroneous reports of the Christmas vigil transfer. 
Clarification of this stipulation would seem necessary, unless a special indult 
has been granted. 

















Decrees and Bercisinons 


CANONICAL 





INDULGENCED PRAYER 


The Sacred Apostolic Penitentiary, Office of Indulgences, has is- 
sued the text of a prayer to the Holy Spirit for the successful out- 
come of the Ecumenical Council announced by His Holiness, Pope 
John XXIII. On September 23, 1959, a partial indulgence of ten 
years was granted to all who devoutly recite this prayer with a 
contrite heart, as well as a plenary indulgence, under the usual con- 
ditions, for those who say the prayer daily for a month. 


-_ * * * * 


PAULINE PRIVILEGE INTERPELLATIONS * 


An unbaptized man, R. G., contracted marriage with J. P., also 
unbaptized. After three years of marriage, J. P. divorced her hus- 
band and attempted a second marriage. R. G. subsequently be- 
came a Catholic and now wishes to marry a Catholic woman. The 
usual investigations were made and satisfactorily concluded, after 
which a priest was delegated to make the interpellations. J. P., 
however, answered both questions in the affirmative, declaring that 
she was willing to become a Catholic, but not at the present time; 
and that she was willing to live in peace and harmony with her 
lawful spouse, R. G., but that this was impossible because of her re- 
marriage (by which she is now civilly bound to her second husband, 
although the parties have been separated for some months). 

The Holy Office was then asked whether the interpellations might 
be construed as having been answered in the negative and whether 
the usual decree might be issued declaring that the conditions for the 
Pauline Privilege are verified. The Holy Office answered: Quoad 
adnexam petitionem, R. P. D. Ordinarius Portlanden. velit proces- 
sum instruere ad normam Instructionis a S. Officio anno 1934 editae. 


* * * * * 


* This case, with the response of the Holy Office, is reported through the 
kindness of the Most Reverend Bishop of Portland and of the Reverend 
Vincent A. Taraczuk, J.C.D. 
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LEONINE PRAYERS 


On March 14, 1959, an indult was granted by the Congregation 
of Sacred Rites to the Archdiocese of Florence, allowing the omis- 
sion of the Leonine Prayers in churches and oratories after low 
Masses at which a sermon or homily is preached. A similar faculty 
was obtained in the Diocese of Saint Flour, where the Leonine 
Prayers may be omitted after low Masses at which there have been 
hymns or preaching. 


* * * * * 


GOOD FRIDAY PRAYER FOR THE JEWS 


With the omission of the words perfidi and perfidia from the 
solemn prayer of the faithful for the conversion of the Jews (no. 8) 
on Good Friday, as ordered by Pope John XXIII, the text now 
reads: 


Oremus et pro Iudaeis: ut Deus et Dominus noster auferat velamen 
a cordibus eorum; ut et ipsi agnoscant Iesum Christum Dominum 
nostrum. 

Oremus. 

[Deacon:] Flectamus genua..... 

[Deacon:] Levate. 

Omnipotens sempiterne Deus, qui Iudaeos etiam a tua misericordia 
non repellis: exaudi preces nostras, quas pro illius populi obcaecatione 
deferimus; ut, agnita veritatis tuae luce, quae Christus est, a suis 
tenebris eruantur. Per eundem Dominum. 

Omnes R. Amen. 


* * * * & 


FAST AND ABSTINENCE ON THE VIGIL OF CHRISTMAS 


In a decree of the Sacred Congregation of the Council issued on 
December 3, 1959, and entitled “ Faculty of Anticipating the Obli- 
gation of Abstinence and Fast of the Vigil of the Nativity of Our 
Lord Jesus Christ,” Pope John XXIII granted to all the faithful of 
the world the favor (gratia) of anticipating the fast and abstinence 
for the Vigil of Christmas on the preceding day, December 23. The 
following is the text of the decree: 4 


1 The complete text of the decree is given in view of the news accounts of 
this concession. An NCWC News Service release of December 7, 1959, read: 
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Sacra CoNGREGATIO CoNCILII 
DECRETUM 
FacuLtas ANTICIPANDI OBLIGATIONEM ABSTINENTIAE ET 
IeruntI Perviaiuir NativiraTis Domini Nostri 
Iesu CuristI 2 
Plurimorum Episcoporum ex multis Nationibus votis obsecundans, 
SSmus Dominus Noster Ioannes Pp. XXIII, praesenti Sacrae Congre- 
gationis Concilii Decreto, gratiam deinceps anticipandi obligationem 
abstinentiae et ieiunii a die vigesima quarta, pervigilio Nativitatis 
Domini Nostri Iesu Christi, ad diem vigesimam tertiam mensis De- 
cembris omnibus orbis catholici fidelibus concedere dignatus est. 
Datum Romae, die 3 Decembris 1959. 
P. Card. Ciriaci, Praefectus 
P. Palazzini, a Secretis# 
FrepericK R. McManus 


L. 8S. 


“Vatican City, Dec. 4 (Radio, NC)—The Christmas vigil of fast and absti- 
nence has been transferred from Thursday, December 24, to Wednesday, 
December 23. 

“This announcement was made here in a decree of the Sacred Congregation 
of the Council which was ordered by His Holiness Pope John XXIII. 

“The change of fast and abstinence to December 23 is permanent. 

“The decree states: 

“« Aequiescing to the expressed desires of many bishops of different nations, 
the Supreme Pontiff, John XXIII, has deigned to grant to all the faithful of 
the Catholic world permission to anticipate the obligation of fast and absti- 
nence, transferring it from December 24, the vigil of the feast of the Nativity 
of Our Lord Jesus Christ, to December 23.’ ” 


On December 23, 1959, L’Osservatore Romano (p. 5) carried the following 

declaration from the Vicariate: 
“Vicariato di Roma 
“Per la vigilia del Santo Natale 

“Si ricorda che l’obbligo dell’ astinenza e del digiuno per la Vigilia del 
Santo Natale potra essere soddisfatto il giorno 23 od il 24 corrente, a scelta 
dei fedeli, a norma del decreto della S. Congregazione del Concilio in data 
3 dicembre 1959.” 


2 [The text of the decree which appeared in L’Osservatore Romano (Decem- 
ber 5, 1959, p. 1) did not include the title, Facultas ... .J 


3 AAS, LI (1959), 918. 
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* * * * * 


CIVIL 


BLOOD TESTS 


The California statute providing for the admissibility of blood 
tests to determine the paternity of a child does not overcome the 
presumption that children born of a woman who is cohabiting with 
her husband are the children of the husband. Kusior v. Silver, 
decided February 2, 1960, Calif. Dist. Ct. App. 2d Dist. 

The Massachusetts courts have upheld the use of blood tests in 
determining the paternity of an illegitimate child. The court cites 
with approval the law of Pennsylvania, California, New Hampshire 
and Oregon in this regard. Commonwealth v. D’Avella, decided 
November 3, 1959, Mass. Sup. Jud. Ct. 


* * * * * 


USE OF SCHOOL BUILDINGS 


The Florida Supreme Court has held that neither the Florida nor 
the Federal Constitution is violated by the Florida public school 
system when they permit a religious group to use a public school 
building for Sunday worship on a temporary basis. Southside 
Estates Baptist Church v. The Board of Trustees, decided Novem- 
ber 18, 1959. 


* * * * * 


SUNDAY LAWS 


A Pennsylvania criminal statute forbidding the sale of certain 
goods on Sunday has been held not to violate the First or Four- 
teenth Amendment of the Constitution. Such “ blue laws ” are con- 
stitutional. Two Guys from Harrison-Allentown, Inc. v. McGinley, 
decided December 1, 1959, by the U. 8. District Court. 

The Michigan Supreme Court has held that a municipal ordinance 
prohibiting the sale of furniture and appliances on Sunday is consti- 
tutional and nondiscriminatory. People’s Appliances and Furniture, 
Inc. v. the City of Flint, decided November 24, 1959. 


* * * * * 
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BIRTH CONTROL LAWS 


The Connecticut Supreme Court has again upheld the validity of 
a criminal statute prohibiting the dissemination, use or counselling 
use of contraceptive drugs or devices. The present case was not 
fought upon the patient’s right to such knowledge or information, 
but upon the doctor’s alleged constitutional right to give such medi- 
cal information. Buzton v. Ullman, decided December 22, 1959. 


* * * * * 


EXEMPT PARKING LOTS 


The Pennsylvania Superior Court has held that the parking lot of 
a church is not exempt from municipal real estate taxation. The 
exemption act specifically exempts only “ actual places of religious 
worship.” Second Church of Christ Scientist v. Philadelphia, de- 
cided December 30, 1959. 


a * * * * 


OBSCENITY STATUTE 


The Rhode Island statute forbidding anyone to “ wilfully or 
knowingly sell, lend, give away, show, advertise for sale or distrib- 
ute commercially to any person under the age of 18 any porno- 
graphic motion picture or any still picture or photograph, etc. ...” 
is constitutional. Such an act does not violate the constitutional 
guarantees of due process or free speech. State v. Settle, decided 
December 21, 1959, by the Rhode Island Supreme Court. 


* * * * * 


RIGHTS OF UNBORN CHILDREN 


The Michigan Supreme Court has held that the illegitimate post- 
humous child could sue to recover support for damages from the 
wrongful death of his father. The father had admitted paternity 
before he was killed and intended to marry the mother. At the time 
of the father’s death the child had not yet become a viable fetus. 
La Blue v. Specker, decided January 4, 1960. 

The New Jersey Supreme Court has held that a negligent driver 
of an automobile who injures an unborn child is liable in damages 
to such child although at the time of the accident the fetus was not 
viable. Smith v. Brennan, decided January 11, 1960. 


JOHN J. McGratTH 








Bonk Reviews 


MANUAL OF CANON LAW by Fernando Della Rocca. Trans- 
lated by Anselm Thatcher, O.S.B. Milwaukee: Bruce Publishing 
Co., 1959. Pp. xx-624. $9.50. 


An author who attempts to produce a clear presentation and in- 
terpretation of Canon Law in a single volume undertakes a gigantic 
task. The chore is not lightened when he attempts to singularize his 
manual with distinctive features of its own. Dr. Della Rocca has 
successfully accomplished such a task with this manual. It is a 
book which should be helpful to the seminarian in his study of the 
Code itself and, at the same time, it should serve as a reference book 
for the priest or professional man who desires to know the law of 
the Church concerning some particular question. The translator too 
deserves commendation for his success in presenting an acceptable 
text. 

The volume is divided into five Books. Book I covers the Sources 
of Canon Law and General Principles. The historical survey is 
quite adequate for an introduction or review. Book II considers the 
Organization of the Church Hierarchy and Property. Book III 
treats the subject of Marriage in detail. Book IV covers Ecclesi- 
astical Procedure and Book V considers Crimes and Penalties. The 
book has a detailed table of contents and a good general index. No 
bibliography is offered. 

A praiseworthy feature of the manual is the collection under each 
topic of pertinent canons from various parts of the Code. Thus, for 
example, under the sacrament of Baptism are considered questions 
of rite, juridical personality, rights flowing from this sacrament and 
their loss through the profession of heresy. 

Different topics as well as their various phases are indicated 
throughout the manual by the numbering of the paragraphs where 
they are introduced. The reviewer feels that better emphasis could 
have been given to many of these topics by the employment of 
headings or titles in the text. This would certainly have served to 
break the monotony of the solid pages of printed matter. 

Marriage is carefully treated in such detail that the book merits 
recommendation on this account alone. One feels that the author is 
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very conversant with the latest jurisprudence in this area. The 
treatment of the other sacraments, however, is rather brief. 

Two distinctive features of this manual are the lengthy surveys 
devoted to Books IV and V of the Code. Certainly anyone who 
reads the section devoted to Book IV of the Code will have a 
greater appreciation for the Church’s procedure in ecclesiastical 
trials. Too often this section of the law is abbreviated or omitted 
in manuals and commentaries. Civil lawyers who frequently mani- 
fest an interest in the Church’s judicial procedure might profitably 
be directed to this work as a source for the development of their 
knowledge of the Church’s judicial procedure. Seminarians and 
priests will surely benefit from a study of the section devoted to the 
Church’s penal law. 

It is difficult to appraise the worth of a manual in a review. This 
work indicates a clear and thorough knowledge of the Code on the 
part of the author. With the help of the translator he has succeeded 
in making this knowledge available in a book that should be helpful 
to the seminarian, priest, and professional man. It is inevitable, 
however, that certain inaccuracies should appear in such a work. 
With a view to possible editions in the future, the reviewer feels that 
some of these should be indicated. On p. 95, it is stated that there 
must be an intention of not observing a law and of initiating a con- 
trary custom in order to give rise to a custom contrary to the law. 
A dispensation for the internal extra-sacramental forum should be 
given in writing, but its validity does not depend upon this fact, as 
is suggested on p. 117. Certain offices and functions are forbidden 
to clerics unless they have permission of their Ordinary. This latter 
qualification in the law should be stated on p. 124. On p. 127 there 
is the suggestion that an invalid ordination is validated by subse- 
quent acts of the subject. Frequently a delegate from each house 
is sent to a provincial chapter of religious, but this is not always 
true, as stated on p. 131. Since the author adopts a distinction be- 
tween dominative and domestic power of superiors, he should apply 
domestic power to non-religious residents of a house on p. 131. On 
p. 135 it is incorrectly indicated that the local Ordinary confers the 
faculties for cases reserved in the clerical exempt institute upon the 
regular confessors. Regarding those who cannot be received validly 
into the novitiate, it is suspected that the translator may not have 
rendered an accurate translation of “quit sectae acatholicae ad- 
haeserunt ” on p. 144. It is not accurate to say on p. 145 that “ pro- 
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fession is solemn or simple according as acts contrary to the above 
vows are rendered invalid or illicit.” A declaratory sentence of dis- 
missal is not necessary for the validity of dismissal in the cases 
enumerated in canon 646. Consequently the statement on page 152 
regarding this point should be changed. The dismissal is effected 
by the law itself. 

In pointing to details which are rather minor in relation to the 
whole work the reviewer does not intend to cast doubt upon the 
merit of the work. The Manual of Canon Law is well-done and 
should accomplish much in spreading a knowledge of the Church’s 
law. 

RomaeEvus W. O’Brien, O.Carm. 





THE SURRENDER OF PROPERTY RIGHTS BY RELIGIOUS, 
A Canonical Study of the Cession and Administration of Property 
and the Disposition of Use and Usufruct of Property, by Kevin 
O’Rourke, O.P. River Forest, Illinois: The Aquinas Library, 
1959. Pp. x-116. 


This volume is a useful contribution to the studies of the general 
law governing religious. The author has fulfilled his aim in the 
presentation of a clear study of canon 569, §1. According to this 
canon, a novice is obliged before the profession of simple vows to 
cede the administration of his patrimony to someone else and to dis- 
pose of its use and usufruct in favor of another or of his patrimony. 
A similar cession and disposition are to be made by a religious in 
simple vows who acquires property after profession. Although gen- 
eral legislation governing these actions is comparatively recent in 
origin, the author shows how the historical antecedents of the canon 
were preceded by particular law which actually formed the basis for 
the general legislation. 

Occasional inaccuracies have slipped into the text. Thus the verb 
debent on p. 18 is translated as ought; ability appears on p. 51 
where inability was most likely intended; religio on page 71 is trans- 
lated as religion. However, these inaccuracies, together with several 
typographical errors, do not detract greatly from the general merit 
of the work. It is one which should prove of particular value to 
members of institutes of simple vows. 


Romaeus W. O’Brien, O.Carm. 
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THE GLAGOLITIC OR ROMAN-SLAVONIC LITURGY by 
Stephen Smrzik, S.J. Series Cyrillomethodiana. Vol. II. Cleve- 
land-Rome: Slovak Institute, 1959. Pp. 120. Paper. $2.50. 


The Roman-Slavonic Liturgy is the public worship of the Roman 
Rite offered in a Slavonic language. At the present time it is used 
in eight dioceses of Yugoslavia as well as the Croatian Province of 
the Third Order Regular of St. Francis. The dioceses are Poreé- 
Pula, Rijeka, Senj, Krk, Zadar, Sibenik, Split, and Hvar. They are 
situated along the Adriatic coast from Istria to Dalmatia. The 
faithful in these ecclesiastical territories number about one million. 

Among these people the Mass of the Roman Rite is offered in 
Church Slavonic. It is similar to the liturgical language of several 
of the Oriental Rites, each one having Old Slavonic as its source. 
Although it is no longer a vernacular language, Church Slavonic can 
still be understood by the Croatian people. Until 1927 the Missal 
was published in the Glagolitic script. For this reason the name of 
the alphabet is commonly used to designate the Liturgy itself. 

The Divine Office and the prayers of the Ritual were once found 
in Church Slavonic. However, no edition of the Breviary has been 
published since 1791. Today the clergy generally use the Roman 
Breviary. The Ritual is published in Croatian in accord with a 
privilege first granted by the Holy See in the seventeenth century. 

The author’s purpose is to explain the origin of the Glagolitic 
Liturgy and the alphabet that is identified with it. He describes the 
earliest liturgical texts and surveys the principal theories that have 
been advanced to explain their source and relationship. He con- 
cludes with Josef VaSica that the Canon of the oldest Glagolitic 
Missal (Codex Vat. Illyr. 4) is a Slavonic version of the Liturgy of 
St. Peter. Its prototype is an as yet undiscovered Greek text of the 
Roman Canon. Presumably this was used in Eastern Illyricum 
during the period of its subjection to the Roman Patriarchate. In 
732 Leo the Isaurian ordered the transfer of jurisdiction over this 
territory to the Patriarchate of Constantinople. The author assumes 
that the Liturgy of St. Peter was still known in Eastern Illyricum 
during the lifetime of St. Cyril (827-869) and St. Methodius (826- 
885). He concludes that before the two brothers set out on their 
Moravian mission, St. Cyril translated the Liturgy of St. Peter into 
the Slavonic language and devised an alphabet for his purpose. 
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Although the two brothers were accustomed to the Byzantine Lit- 
urgy and went to Moravia at the command of the Eastern emperor, 
they knew that Latin missionaries had already preached there. 
They therefore brought with them a Slavonic text of the Roman 
Mass to which the people had already been introduced. 

Since the Liturgy of St. Peter did not contain the variable parts 
of the Mass, it was necessary to supply these from another source. 
The author maintains that St. Cyril translated them from the Gre- 
gorian Sacramentary of the seventh century. He bases this state- 
ment on an analysis of the Kiev MSS of the tenth century. Cunibert 
Mohlberg, O.S.B., was the first to indicate the relationship between 
the Kiev MSS and the Gregorian Sacramentary. VaSica goes so far 
as to say that the Kiev MSS are a copy of a supplement to the 
Slavonic Liturgy of St. Peter. The translator was probably St. 
Cyril, who chose the out-dated Gregorian Sacramentary because its 
characteristics were similar to those of the Liturgy of St. Peter. 

This book is a worthwhile contribution to liturgical studies, for 
it makes information available that can otherwise be found only in 
Slavic languages. Much of the book is concerned with the compari- 
son of liturgical texts. On the basis of this careful study, however, 
the author is able to present an interesting account of this special 
form of the Roman Liturgy in a Slavic language. He is also able to 
throw further light on the work of the two great apostles to the 
Slavs. 

In his effort to be brief the author occasionally oversimplifies his 
matter. For example, he suggests that Christian liturgies are to be 
divided according to their ceremonies into Eastern and Western, and 
according to their languages into Latin, Greek, and Slavonie (p. 15). 
This scarcely does justice to the diverse liturgies of the Orient. An 
objection may also be made to a more fundamental notion. In view 
of the encyclical Mediator Dei it seems inadmissible to define lit- 
urgy as “ the official manner of worshiping God established and pre- 
scribed by the Church ” (p. 15). 

The format is clear and attractive, and the text is illustrated with 
plates of several Glagolitic Missals. The translation, however, is 
uneven, and there are a number of typographical errors. The table 
of contents is detailed, but this does not compensate for the lack of 
an alphabetic index. 


JoHN H. Hackett 




















BOOK REVIEWS 237 


FUNDAMENTALS OF THE LITURGY by John H. Miller, 
C.S.C. Chicago: Fides Publishers, 1960. 


This is the first complete textbook on the sacred liturgy to appear 
in English since Pope Pius XII corrected and restored, once for all, 
the doctrine of Catholic public worship. Its publication is a signifi- 
cant step forward and, as a manual primarily addressed to seminary 
and clerical use, it meets the challenge of Pope John XXIII’s in- 
junction: “It is the duty of every priest to assure the liturgical 
movement a triumphant conquest... .” 

Although Father Miller writes in a warm and enthusiastic spirit, 
his teaching is thoroughly sound and exact. He has grasped the 
theological implications of the papal efforts, thus far reluctantly 
accepted in very many places, to revive both clerical and lay appre- 
ciation of the Church’s public offices. His approach to the neces- 
sary historical data is scientific and precise. Every statement is 
carefully controlled, the bibliographical references being evidence of 
the author’s widespread investigation of his subject. 

From the beginning Father Miller is careful to distinguish the 
liturgy, which is the worship offered to God by Jesus Christ and His 
members, from liturgical science and study or liturgiology. Need- 
less to say, he avoids confusing worship with rubrics, one of the 
many errors that plagued the old manuals and that required papal 
rebuke in 1947. More than this, he has given a positive and well 
balanced treatment of the entire field, so that the student, semi- 
narian or priest will see the profound spiritual and pastoral conse- 
quences of liturgical science. 

It is impossible to do more than mention the principal areas dis- 
cussed in Fundamentals of the Liturgy. The introductory chap- 
ters deal at some length with the various definitions and the notion 
of liturgy, as well as with the liturgical families, books, sacred 
places, and structural elements. Especially worthy of notice in this 
are the treatment of modern opinions on how the liturgy is consti- 
tuted and the explanation of the component or structural elements 
to be found in various liturgical services; a knowledge of these ele- 
ments, words, actions, material things, will make the study of indi- 
vidual rites and texts more fruitful. 
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The remainder of the volume is devoted to the parts of the lit- 
urgy: the Eucharist, the divine office, the liturgical year, the sacra- 
ments and sacramentals. In each case, the history of rites is given 
due consideration, but the author’s interest in the pastoral and as- 
cetical sides of sacred worship is everywhere evident. The reasons 
behind popular participation in holy Mass, the relation of sacra- 
mentals to individual sacraments, the meaning of the divine office in 
the pastoral ministry and the spiritual life, are among the many 
points which may be praised. 

Readers of THE Jurist will be interested in the treatment given 
in this book to the Canon Law of the liturgy, found chiefly in the 
liturgical books, the Code, and pontifical decrees. The author does 
not mistake the legal norms which regulate actiones liturgicae for 
the public worship itself. According to Pius XII, 


It is an error and a mistake to think of the sacred liturgy as merely 
the outward or visible part of divine worship or as an ornamental cere- 
monial. No less erroneous is the notion that it consists solely in a list 
of laws and prescriptions according to which the ecclesiastical Hier- 
archy orders the sacred rites to be performed. 


In harmony with this teaching of the late Pontiff, the general law 
affecting divine worship is considered in due proportion throughout 
Fundamentals of the Liturgy. 

This last is a considerable asset of the book, since the study of 
liturgical law is rarely integrated with the theology or history of 
the liturgy or with liturgical science in general. Both in the broad 
problems of legislation as determining the content of the liturgy and 
in the study of individual rites, sacred places, etc., Father Miller 
handles the canonical aspects of his subject firmly and correctly. 

Fundamentals of the Liturgy may be warmly recommended. It 
has an obvious audience in clerical and religious students, as a sound 
manual for study and reference. It should have a special value for 
priests who are increasingly aware of the grave limitations of semi- 
nary liturgy courses in the past. 


FREDERICK R. McManus 

















Chronicle 


Archbishop Gerald O’Hara of Savannah, Apostolic Delegate to Great Britain, 
resigned as Ordinary of Savannah. 
* * * * * 
Auxiliary Bishop Thomas McDonough has been appointed Administrator of 
the Diocese of Savannah. 
* + * * * 


Archbishop Karl! Alter of Cincinnati was re-elected Chairman of the NCWC 
Administrative Board. Archbishop Patrick O’Boyle of Washington was elected 
Vice-Chairman of the Board. Bishop McGucken of Sacramento is Secretary 
and Archbishop Brady of St. Paul is Treasurer. 

* * * * * 

Monsignor Tanner of Milwaukee was reappointed General Secretary of the 
National Catholic Welfare Conference and Father Hurley of San Francisco 
was reappointed Assistant General Secretary. 

x * * * * 

The NCWC celebrated its 40th anniversary on December 10. The Reverend 
John Burke, C.S.P., was the first Executive Secretary. In 1925 the name 
National Catholic Welfare Council was changed to National Catholic Welfare 
Conference. 

* ea * + * 

The Rev. Walter Coggin, O.S.B., was chosen to be the third Abbot of Bel- 
mont Abbey in North Carolina. Upon confirmation of the election by the 
Holy See, he will become Abbot of the monastery and Abbot Ordinary of the 
Abbatia nullius. 

* * * >” * 

Monsignor Vincent Hines, Chancellor of the Archdiocese of Hartford, has 
been named Bishop of Norwich. 

* * * * + 

Monsignor James Hogan, Chancellor of the Diocese of Trenton, has been 
named Auxiliary Bishop to Bishop Ahr of Trenton. 

* * * * * 

Monsignor Ernest Primeau of Chicago has been named Bishop of Man- 
chester. 

* * * » - 

The Very Rev. Edmond D. Benard of the School of Sacred Theology at The 
Catholic University of America has been appointed Dean of that School. 

* ” + * o> 
Archbishop Albert G. Meyer of Chicago and Archbishop Albert Muensch of 
Fargo have been created Cardinals by Pope John XXIII. 
* * * * * 
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The Eleventh Annual Mariological Convention was held in Detroit on Janu- 
ary 4-5. 
* * * * * 

Cardinal Muensch has been transferred by Pope John from his position as 
Bishop of Fargo to a Titular See, so that he may serve in the Roman Curia. 
* * * * * 

Bishop Hugh Lamb of Greensburg died on December 8. Monsignor Cyril 
Vogel, Chancellor of the Diocese, was elected Administrator. 
* * * * * 
Monsignor Reh, Rector of St. Joseph’s Seminary, Yonkers, N. Y., was named 
a Protonotary Apostolic by Pope John XXIII. 
* * x * * 
Monsignor Vittorio Bartocetti has been named Secretary of the Supreme 
Tribunal of the Apostolic Signatura. 
* * * * * 
The name of the Diocese of Galveston was changed to the Diocese of Gal- 
veston-Houston. 


* * * * ok 
Bishop Justin McCarthy of Camden died of a heart attack on December 26. 
* * * * * 


Monsignor Prigione was assigned as Auditor to the Apostolic Delegation in 
Washington, D. C. 

* * * * * 

The Very Rev. Stephen Kelleher of New York was appointed Secretary of 
the Pontifical Mission of the Catholic Near East Association in Lebanon. 

* * * * * 

Bishop-elect Thomas Maloney will be consecrated Auxiliary to Bishop 
MceVinney of Providence on May 11. 

* * * * * 

The Rev. George Bernarding, S.V.D., has been named a Titular Bishop and 
Vicar Apostolic of Mt. Haben, New Guinea. 

* * * * x 

The Most Rev. Francis Schenk, Bishop of Crookston, has been appointed 
Bishop of Duluth and the Most Rev. Laurence Glenn, Administrator of the 
Diocese of Duluth sede vacante, has been appointed Bishop of Crookston. 

* * * * * 

Monsignor Edward J. Sweeney of Boston was appointed Superior of the 
Missionary Society of St. James the Apostle. 

* * * * * 

The International Marian Academy has been made a Pontifical Academy. 
Five of its 80 members are Americans. Two of these, Monsignor Joseph C. 
Fenton and the Rev. Eamon Carroll, O.Carm., are members of the faculty of 
the School of Sacred Theology at The Catholic University of America. 


* * * * * 
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Monsignor Rogers of Motherwell, Scotland, has been named an Auditor of 
the Sacred Roman Rota. 


* * *” * ” 

Archbishop Damiano, Apostolic Delegate in South Africa, has been trans- 
ferred from the office of Apostolic Delegate in South Africa to be Archbishop- 
Bishop of Camden. 

Romageus W. O’Brien, O.Carm. 





The Canon Law Society of America has available a limited number of 
copies of the following articles: 


Comyns, Canonical Determination of the Fitness of Candidates for Sacred 
Orders (Washington, D. C.: The Canon Law Society of America, 1958). Price, 
25¢. 

Harrington, “The Impediment of Impotency and the Notion of Male Im- 
potency.” Reprint from Tue Jurist, XIX (1959), 29-66, 187-211, 309-351, 465- 
497. Price, $1.00. 

Sadlowski, Dissolution of Marriages Celebrated coram Ecclesia with a Dis- 
pensation from the Impediment of Disparity of Cult by the Supreme Author- 
ity of the Church in Favor of the Faith (Washington, D. C.: The Canon Law 
Society of America, 1959). Price, 25¢. 

Wojnar, “The Code of Oriental Canon Law De Ritibus Orientalibus and De 
Personis.” Reprint from Tuer Jurist, XTX (1959), 212-245, 277-299, 413-464. 
Price, $1.00. 


The above items may be ordered from: 


Right Reverend Clement V. Bastnagel, S.T.L., J.U.D. 
The Canon Law Society of America 
The Catholic University of America 
Washington 17, D. C. 





